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TEOPIS TA ICTOPISI JEPJKABU 1 IIPABA;
ICTOPIA ITOJITUYHHUX I ITPABOBUX YYEHD

YIK 349.2

I'. A. Borowxesuu

Kandudam opuduuHux Hayk, 0oueHm Kagedpu 0epircasHo-npasosux OUCUUNIIH
Yepkracvko20 HAYiOHALbHO20 YHigepcumemy imeni Bozdana X meabHuybk020
orcid.org/0000-0003-2729-251X

KOHUEIIIA HOBOT'O CYJOYCTPOIO B IIOTJISATAX ITPECTABHUKIB
POCIMCHEUX JIBUX IIOJITHYHUX CUJI IIOYATRY XX CT.

¥ crarri aHai3y0ThCA MpobaeMy pe)OPMYBaHHS CYAOYCTPOIO B MOTIAAAX MPEeACTaBHUKIB POCIACHKUX JiBUX MMOJIi-
TUYHUX CUJI Ha MTOYATKY XX CTOJITTA.

IIpoananiszoBano mepexyMoBu (popMyBaHHS HEraTHBHOI'O CTABJIEHHS JIBUX CHJI J0 CTApPOi MOJeNi CyJoyCcTpoio Ta ix
3araJbHOTO KPUTUUHOTO COPUAHATTSA CYAY AK Aep:KaBHOI iHcTUTYyIlii. POGUTHCSA BUCHOBOK, 1110 OCHOBHUMY HEJOJiKaMu
HaABHOI Ha MoUaTKy XX CT. CY/I0BOI CHCTEMYU 3 TOUKY 30Py MapKCUCTIB Ta iX IOCTIiOBHUKIB OyJa 3ajesKHICTb CyAy Big
aJMiHiCTpPaTHBHOI BJIaAM Ta BiICYTHICTh Y CY/i MIMPOKOI0 HAPOLHOTO IPeJCTaBHUIITBA.

Kpurnune craBieHHA 0 AeP/KAaBHOI MAIIWHY, 30KPeMa IO CYJOBUX OPraHiB, YIeBHEHICTh Y BHUKHEHHI JIepKaBy Ta
il iHCTUTYTIB Y HOCTPEBOIONIHHY 100y He CIpUAIO (JOPMYBAHHIO I'PYHTOBHIX TEOPETUUHIX PO3POOOK KOHIIENIIiI HOBO-
I'0 CYZOyCTPOIO. BijbIIicTh NMpeACcTaBHUKIB JiBUX MOJITUUYHUX CHUJI BUCJIOBIIOBAIUCS 34 MOKJIUBICTL 30€pesKeHHI CYyIy
HAa IepexifHOMY eTari 1o 6e3/1ep:KaBHOro CYCIIiILCTBA T4 BUSHAUMIN OCHOBHI 3aBaHHA 3 10T0 pe)OPMyBaHHA.

3a 0CHOBY HOBOI MOJIeJIi CY[OYCTPOIO B3ATO MOZENH «HAPOAHOTO cyAy» uaciB Ilapusbpkoi Komyru. OcHOBHUMY ITPUH-
IUIIAMU HOBOI MOJEJIi CyZ0yCTPOI0, 3aIIPOIIOHOBAHOI MapKCUCTaMH, CTaBaIN: BUOOPHICTE CY/ B, HaJaHHS IIpaBa odupa-
Ti Ta 6yTH 00paHUM Ha IMocany CyAAi IpeACTaBHUKAM «TPYAOBUX BEPCTB» HACEJEHHs, cOlliaJbHa Ta IOPUANYHA BiJIOBi-
TAJTbHICTH CYAIiB Iepel CBOIMU BUOOPITAMU.

3p00JIeHO BUCHOBOK, ITT0 B MOJITHYHUX IPOTrPpaMax Ta MapTiHAX JOKYMEHTAX POCIChKUX JIBUX HOJITHUHUX MAPTii
mouaTky XX cT. OyB BificyTHil uiTKui miaH pe)OpMyBaHHSA CYL0BOI CUCTEMHU TA OCTATOUHO cPOPMOBAHA MOJEIb YUACTi
HApOAY B 3AificHeHHI mpaBoCyaad. BucmoBioBagucs JIUlTe 3arajbHi racia om0 HeobXigHocTi pyiiHamii crapoi cymoBoi
CHCTEMH, KA He 30BCiM CIIPOMOIKHA 3aXMINATHU Ta Peasi3oByBaTH iHTepecH IpoJieTapiaTy, Ta 3aMinu ii Ha HOBY, 1110 Oy1e
I'PYHTYBaTHCA Ha IPUHIAII BUOOPHOCTI CYAIiB Ta MINPOKOTO 3aIyUeHHS «TPYAOBUX» BEPCTB HACEJIEHHS 0 BiAIIpaBIeH-
HA CYOYMHCTBA.

Kawouosi criosa: MapKcusaM, CyJOyCTPill, HeJOTOPKAHHICTD CYAiB, BUOOPHICTD CYANiB, HAPDOSHUI CY/I, COIia-IeMo-
KpaTuuHa pobiTHIYA mapTid.

Voloshkevych H. A. THE CONCEPT OF A NEW JUDICIARY IN THE VIEWS OF THE LEFT-WING
POLITICIANSIN THE EARLY 20*CENTURY

The article analyzes the problems of judicial reform in the views of the left-wing politicians in the early twentieth
century.

The preconditions for the formation of the leftists negative attitude to the old judiciary model and their general
critical perception of the court as a state institution are analyzed. It is concluded that from the point of view of Marxist
sand their followers, the dependence of the court on administrative authorities and the lack of broad representation of
people in the court were the main short coming soft he judicial system in the early twentieth century.

Due to the critical attitude to the government machine, to the judiciary in particular, expectations of the state and
its institutions collapse in the post-revolutionary era, theoretical development soft he new judiciary were not worked
out. At the same time, the majority of the left-wing representatives declared for the possibility of main tainting the
court in a transitional stage to a state less society and defined the main tasks for its reform.

The new model of the judiciary was based on the “people’s court” model of the Paris Commune. The main principle
soft he new judiciary model proposed by Marxists were the following: the election of judges, the right of the "working
class” representatives to elect and be elected to the judge position, the social and legal responsibility of judges to their
voters.

It is concluded that the political program sand party documents of the Russian left-wing political parties of the
early twentieth century did not contain any clear plan for reforming the judiciary or the formed model of people’s
participation in the justicial proceedings. Only general slogan sabout the need to destroy the old existing judicial
system, in capable of defending and realizing the proletariat’s interests were expressed. The leftists declared about the
necessity or eplaceitwith a newone, which would be based on the principle of judges election and participation of the
“working class” population in the legal procedures.

Key words: Marxism, the judiciary, the inviolability of judges, the election of judges, the people’s court, the Social
Democratic Party of Workers
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OmHUM 3 aKTyaJbHUX 3aBIaHbL CyYyacHOI BiTUM3-
HAHOI iCTOPUKO-TTPABOBOI HAYKY € «BUABJEHHA, y3a-
raJbHEHHSA Ta OI[iHKA OpraHisalii i ZiAJabHOCTI cymo-
BOI BJIaZIV HA PiBHUX BiATMHKAX BiTUMBHAHOI icTOpil
BimaHTHMUHUX YaciBimo cyuacuocti» [1,c. 5]. Bocran-
Hill mepiof cmocTepiraeThcsA I€BHA AMCIPOMOPIIiH-
HICTh Y HAIPAMIi iCTOPUKO-IOPUAMYHUX HOCTiIKEHb
cymoBoi Biagu. Tak, ocHOBHa uacTHHA TyOTiKaIii
IIpHCBAYEHA TOPEBOJIOIINHNM CYLOBUM iHCTUTYTaM,
HaTOMicTh (DYHKIIOHYBaHHA DPaAAHCHKUX CYIOBUX
YCTaHOB, 30KpeMa T.3B. «HAPOJHUX CY[iB», ONUHU-
Jlocs T03a yBarow HayKoBIiB. PodymiHHA mpuumH
BUHWKHEHHSA Ta 0cO0IMBOCTEH (DYHKITIOHYBaHHA ITiel
CyZOBOi MoOJesi MOKe JaTW I'PYHTOBHUN Marepia
IJI YCBiTOMJIEHHS CYUaCHUX IPo6JIeM YKPaiHCHKOT0
CYIOUMHCTBA, AKe MIPOJOBIKYE IepedyBaTu IIij BILIN-
BOM paJAHCHKOTO MHUHYJOT0. TOX aKTyaJlbHUM, HA
HAIII TIOTJISAN, € 3BepHEHHA yBaru Ha mpobiemy (op-
MYBaHHA IIOJIiTHKO-IIPABOBUX IIOTJIAJIB IIpeaCTaB-
HUKiB JiBUX TOJITUYHUX CHJI II[OJO CYAOYCTPOIO Ta
CTaTyCy CyAIiB.

Hocnimxenna icTopii «HapoAHOTO CYAYy» TPaAu-
[MiffHO MPUIHATO BECTH 3 Yacy CTAHOBJEHHA PajdH-
ChbKOI BJIafiM HaA TepeHax KoaulrHboi Pociiicbkol
immepii Ta KapAUHAIBHUX 3MiH Yy HOJITHYHIiHN cuc-
TeMi CYCIiIbCTBA, 30KpeMa cymoBiii. Came B Iei
mepiof, AK yKasyBaJau pagdHChKi JOCTiTHUKY, BIIEp-
IITe 3aJIyYeHO IIPeJICTaBHUKIB BCiX BepCTB HACeJeHHA
IO BifmpaBleHHSA CYIOUYMHCTBA, 3abe3meueHo 6es-
MOCepe Hil 3B’A30K MiK CyZOM Ta IpoMafChbKicTio,
3aMIPOBAIKeHO NMPUHIUIKA PeabHOTO AeMOKpaTHUy-
HOTO CyounHCTBAa [2, ¢. 15; 3, ¢. 9].

3BicHO, II¢ MEPEKOHJIMBO IOBOJUTH HEIIOJAaB-
HO Omy0JiKOBaHe I'PYHTOBHE AOCTiI KeHHS 3 icTo-
pii cygouMHCTBAa Ha YKPAIHCHKUX 3eMJIAX, icTOpid
3HaJla pisHOMaHITHI (opmMu ydacTi cycHmiJbcTBa
y BigmpaBieHHI mpaBoCcyAld, AK-OT HapOAHI CyAu
IpelbKUX IOoJiciB, BiuoBi 3ibpaHHSA, KOIHI cymu,
KO03albKi cyau, BosocHi cyau i 1. im. [1, c. 49-230].
Tox HapomHi cyami Ta HAPOAHI 3acimaTei, 3arpoBa-
mxeri B CPCP, moxkyTs OyTHu KBastidikoBaHi K ogHA
3 (hopM yUacTi, aje aik HidK He IepIna Yu eAnHa, K
1HKOJIM IParHYJIN Ie TOKAa3aTH BUINEe3TafaHi pajsaH-
ChbKi mocmiguukm. 3 iHIoro 00Ky, He BapTO HEI0O-
[[iHIOBATH POJIb HAPOJTHOTO CYAYy B PO3BUTKY HAIlio-
HaJIbHOI CYJIOBOI CHCTeMH, ajKe TPUBAJIUU Iepiof
caMe IIi cyau OyJM KJIIOUOBOIO JAHKOI CYZ0BOI CHC-
TeMH, HAKONMUYMBINK 3HAUHUHN JOCBijJ, AKUI MOKe
CTaTH B TPHUTOAi cydacHUM MOKOJiHHAM. OmHAK
PO3YMiHHA NPUYWH BUHUKHEHHA Ta XapaKTepy pos-
BUTKY HapOJHUX CY/IiB, 0COOJMBO HA PAHHBOMY €Tali
iX yTBOpeHHA Ta (PYHKI[IOHYBaHHA, HE € MOKJINBUM
0e3 3araJIbHOTO YSIBJIEHHS IIPO HOTIALY ITPEICTaBHNU-
KiB pafAHCHKOIL BJIagu HA CY Ta CYAAiB V TOPEBOJIIO-
IiHIH mepios.

YuyeHHA MapKCHU3My IIPO CYA, HOT0 POJIb y Jep-
JKaBHOMY MeXaHi3Mi Ta JKUTTi CYCIIiJIbCTBA I'PYHTY-
BajocAd Ha JEeKiJbKOX MPUHIIAIIOBUX IIOJIOKEHHAX,

AKi B TMOJANBINIOMY OyJM POSBUHYTI POCIHCHKUMU
OinpmroBuxkamu. Ilo-mepime, BuUXOAAYM 3 MO3MINIT
KJIacoBOI 00pOTHOM MiK PiSHUMM COIiaIbHUMU T'PY-
mamMu, IepIi i[e0J0Ty MapKCU3My PO3IJIALANN Aep-
SIKOTO TaHIBHUU KJac 3a0e3meuye MpUAYIIeHHS Ta
TTOHEBOJIEHHS eKCILIyaTOBaHOTO KJacy. OCHOBHUM
3aBJaHHAM IIpoJieTapiaTy B yMOBaX IPOTHUCTOAHHSA
3 KaiTATiCTUYHAM OTOUYEHHSAM € PYHHYBAHHSA JIep-
JKaBHOI MamIuHMU. 30KpeMa, yV CTATTi, MPUCBAUEHIHN
momiam y ®pannii, K. Mapkc 3akJInKap MicIieBUX
PEBOJIIOIIIOHEDIB «He IepejaBaTh 3 OJHUX PYK B iHIIIL
BificbKOBO-0I0POKPATUYHY MAINUHY, a 3PYHHYBATH
ii» [4, c. 13]. T'oBopsAuu mpo HeoAMiHHE BigMuUpaHHI
Jep:KaBu B Mait0OyTHHOMY 0€3KJIaCOBOMY CYCIIiIBCTBI,
TIepITi TEOPETUKY MapKCU3My BKa3yBaJu Ha MOMKJIH-
BiCTh BUKOPUCTATU Ha IEPEXiJHOMY eTalli Jep:KaBHY
MaIllMHY AJIA 3aXUCTY Bifil MOKJIMBOCTI pecraBpailil
CTapux MOPANKIB B iHTepecax IpoJjeTapiary: «ziep-
JKaBa € JIMIIe TIMYacOBOIO OpraHisalfieio, AKy IIpo-
JletTapiaTy J0BOAUTHCA BUKOPUCTOBYBATH B 60POTHO1,
B PEBOJIIOI1, 11100 HACKIBHO MPUAYIIUTHA CBOIX IIPO-
TUBHUKIB» [4, c. 35]. OcobuuBicTIo 1iel HOBOI fepiKa-
BU ITIEPEXiJIHOTO THUIy CTaBaJ0 30Cepe[KeHHA Bciel
TMOBHOTH BJAA¥W B pyKax IIpoJeTrapiaTy, T.3B «IUK-
TaTypa IpoJieTapiaTy», AKa MaJja peasi3s0ByBaTHUCh
yepes3 BUOOPHI opraHu.

dAx i panHi MapkcucTH, TPEACTABHUKHU JiBUX
nosituuHuX cun y Pocii Ta Yrpaini Buctynanau mpu-
XUJIBHUKAMY iflel KJacoBOi CyTHOCTI JepskaBu Ta il
TpUPEYeHOCTi HA BifMUPaHHA. « Y ci oepeaHi peBo-
grorii, — migkpecatoBaB B. Jlenin, — nmokpamysaiu
IepKaBHY MAIuHy, OJHAK ii ciaig po3duTu, 3HUITA-
tu. Ilell BUCHOBOK € TOJIOBHUM y BUeHHi MapKCU3MY
po JepskaBy» [4, c. 25].

Amnasoriuni morasggyM BHCJIOBJIIOBAINCH 1 IOZO
cymoBoi cucteMu Pocificbkol immepii, ockinbku (Big-
TTOBiTHO 10 KJIACOBOI TeOpii MapKcuaMy) Oyp:KyasHIH
Cy[l yBaKaBCA aKTHBHUM BaXWCHUKOM «IIpaB €KcC-
mIyaTaTopiB» Ta 0yB 3acoboM peasrisariii moJriTuuHOI
Bosi. 30KpeMa, Ile JeMOHCTPYBAJOCA Ha IPUKJIALL
TMOJIITUYHUX TIPOITeciB, AKi BindyBasucs B Pocificbriit
iMmepii Ham mpeAcTaBHUKAMU PiBHUX OMO3UIIAHUX
MOJIITUYHUX CHJI. ¥ raseTax Ta JUCTiBKaX, Y BUCTY-
Iax Ta PO3MOBaX IPUXWIBLHUKY O1IBIIOBUIIBKOI Tap-
Tii Janu HUIMIBHY XapaKTePUCTURY CYIY, BOAUAIOUN
B 110T0 pillleHHAX yIepeAKeHiCTh, YKa3iBKy «3ropu»
ab0 MPOCTO COIliaAbHWI aHTArOHI3M MM CYAIIMU
Ta mifcyAHuUM. 3arajbHe BPasKeHHS Bif TOMIIIHBOI
cymoBoi cuctemu BucjoBuB B. JleniH, oxapakrepu-
syBaBiu y 1918 p. mopeBosoiitHIH Cyx IK «cJIite,
TOHKE 3HAPAAIA 6e3:KaIiCHOT0 MPUAYIEeHHA TPYAI-
mux» [, ¢. 270], a cynoBi pinenHa BU3HAUAB AaKTOM
nosituanroi momeru [6, ¢ 293]. IToxii 1905-1907 pp.
cupuaau (OpMYyBaHHIO OCTATOYHOTO IePeKOHAHHSA
B JIaBax OiJBIITOBUIIBKOI mapTii I[0[0 IPaBUILHOCTL
BUIIIeHABEJIEHNX OI[IHOK CyJ0BUX opraxiB. ®opmy-
BaHHA B IIell mepiox BifiCbKOBO-IIOJBOBUX CYHAiB Ta
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iX aKTuBHE 3aJydeHHA 1O OOPOTHOM 3 PEBOJIIOIiMA-
HUMU BUCTYIIAMHU, BiIBEPTU! KapaJbHUI XapaKTep
CYIOUMHCTBA, 3a IKOTO YacTUMU OyJu BimcTymu Bix
3araJibHUX NPUHIUIIB IIPABOCYALA, — yce Iie OCTa-
TOYHO TiAipBaso 6yab-AKY HOBipy H0 cTapoi cymoBoi
CHCTEMU.

[Minxom mepembauyBaHO, IO (OPMU HAPOTHOTO
IpeACTaBHUIITBA, icHyrum B Pocificekinn immepii,
V CyZax TaKOK OTPUMAJU HeraTuBHY OmiHKY. Oco-
0JMBO HENPUAHATHUM OyJIO CTaBJIeHHA 10 iHCTHU-
TYTy CTAaHOBUX IIPEJCTaBHUKIB y CyJOBUX IajaTax,
OCKiJIbKM, TIPO 1[0 MU BiKe I'OBOPWJIX BUIIE, OCHOBHA
yacTWHA IIUX MpeJCTaBHUKIB (hopMyBasacd 3 umcyia
IIpeCTaBHUKIB BUIKUX IIPOIITAPKiB HACEJeHHS, TOMY,
Ha OIYMKY OiJBIIIOBUKiB, He BpaxoByBaJa iHTepecH
TPYAAIINX, a 3aXUINala iHTepecu ImapchbKoi MOHAp-
xii. «CTaHoBi mpefcTaBHUKH, — 3a3HAUAaB Jigep 6iab-
IITOBUKiB, — € MOBYA3HUMH CTATUCTAMMU, TPAIOTH IPHU-
HUBJWBY POJIb MOHATHUX, AKi MParHyTh 3aTBEPAUTU
pimeHHdA, IPUUHATI YNHOBHUKAMHU CYZLOBOTO BiZoM-
ctBa» [7, c. 13]. OgHak i cyn mpucCAKHUX, AKUH
HEOMHOPA30BO CTAaBaB Ha B3aXMCT PEBOJIOIIOHEPIB,
TaKOJK He BUKJIMKAB Y HUX HAAMiPHOTO 3aXOIJIEHHA
Y1 CXBaJeHH. 3BicHO, H10T0 OI[iHKA Ta XapaKTepuc-
THKA B PEBOJIOIINHIH JiTepaTypi Oysia 3HAUHO Kpa-
700 Bifl ycixX iHMUMX iHCTUTYTIB cTaporo cyay. Ilpo
HBOTO IHUCAJIU K PO «Cy[ BYJHUIi, AKUN 0COBJIUBO
IIHHUHA TUM, 110 BHOCUTH JKUBY CTPYIO B IyX KaHIlE-
JIAPCHKOro (popMaIisMy, AKUM HACKPish MPOCAKHYTL
HAIIli ypAxoBi yecranoBu» [8, ¢. 407-408]. HaaBricTh
mig yac BuOOPiB MPUCAKHNX MANHOBUX Ta COIiaJb-
HUX I1eH3iB, MPaKTUKa YCYHeHHA Bifl y4acTi B cymi
OPUCAKHNX POGITHUUOTO HACENEHHS ITPU3BOAUIN
o (POpMYBaHHS, 3 TOUKHU 30Dy OiIBITIOBUIILKUX ifTe-
0JIOTiB, «IPiOHOOYP:KYA3HOT0» CKJIANY IPUCTKHUX,
[0 CyIepeumso iXHiM iHTepecaM Ta ie0JOoTiYHUM
HacTaHOBaM.

Y pesyabraTi 3arajoM HEraTHBHOI'O CTaBJIEH-
HA M0 OifICHOI CYZOBOi CHCTEMM BHCHOBOK IIIOAO il
IIOZIAJIBINOIL JIOJIi IicJA PeBOJIOIii cTaBaB OJHO3HAY-
HUM — JiKBigyBaTu. Ile migTBepAKyeThCA i croBaMU
B. Jlenina, axuii, xapakTepusytouu moxii 1917 p.,
BKasyBaB, I[0 «0e3yMOBHIM 00O0B’SI3KOM IIPOJIETAp-
cbKOI peBostoniii 6ys10 He pehopMyBaTH CymOBi ycra-
HOBH (IIMM 3aBIAHHAM O00Me)KyBaslucA KageTH Ta ix
MiITOJIOCKY MEHITIOBUKMY i TIpaBi ecepu), a MOBHICTIO
BHUIIUATH, 3PYHHYBATH 10 OCHOBH BECh CTAPHUI CYy/I Ta
ftoro amapat» [9, c. 163].

loBopaum mpo sarajgbHe KPUTHUUYHE CTaBJIEHHSA
OiMBIIOBUKIB 10 mep:kaBu, OO il oKpeMux iHCTHU-
TYTiB, IpO HaMipu 3pYHHYBATU Aep:KaBHY MaIllu-
HYy, AKa JicTajach y CIaJ0K Bif mapary, He MOKHA
CTBEPIKYBaTH, AK I iHKOJIM POOUTHCI OKPEMUMMU
BUeHUMH, 110 B. JleHin Ta fioro oTouenHSI 30MpaInch
JIKBiIyBaTH Jep:KaBHUM alapaT oapasy IicJs mepe-
Moru peBoJiolii. Sk mpaBuio, mMoAiOHI TBEPIIKEHHSA
IPYHTYIOThCA HA BUCJIOBJIOBAHHAX IIPeJCTaBHUKIB
HUB0BOTO Ta CepeJHbOT0 NapTiffHOTO amaparty, AKi

IOCHUTH CIIPOINEHO, IOBEPXHEBO, CIIPUAMATIN OCHOB-
Hi IIOJIOJKEHHA BUEHHS Mapkcusmy. Jlizepu & 6inb-
IOBUIILKOI TapTil YyZ0BO PO3YMiju, IO TPOILEC
Iepexoy 0 HOBOTO TUIY CYCIILIbCTBA OyZe HOCUTH
TpuBaJuM. Tak, yKe IMicjad peBOJIOIil, BUCTYIAI0UN
ma III 3’i3mi komcomouny, B. Jlenin BusHauaB mepiof
mo0ynoBM KOMYHi3MYy i, BiAmoBimHO, BigMuUpaHHS
Iep:KaBU JKUTTAM OTHOTO MOKOJiHHSA, TOOTO TpHU-
6ausao 20—-30 poxkis. IIporarom mporo mepeximgHoro
mepiofy Aep:KaBHA MalllMHa MaJja OyTu 30epe:xeHa
3a 1151 3a0e3IeUeHH TePEeMOT'H Ta I0AAJIBIIIOT0 YTPH-
MaHHA BJaAu IpoJietapiaToM. [UCKyTyoouu 3 OIO-
HEeHTaMH IIOJO0 IIhOTO MuTaHHd, B. Jlenin 3adaBisaB:
«MapxkcusM BifipisHAETbCA Bifi aHAPXisMy THUM, IO
BHU3HAE HEOOXiAHICTH mAep:KaBu Ta Aep:KaBHOI BIagu
B PEBOJIIOIIHUI IIePioj] 3arajioM i emoxy Imepexoay
Biz KamiTamismy mo comianismy sokpemar [10, c. 76].
OmHak camMa CTPYKTypa Aep:KaBHOTO amapary Ta
MIPUHIOUIN 1 MeXaHi3M peaJrisarfii Jep:KaBHOI Biagu
MaJi KapAWHAJbHO 3MiHUTHUCH, OCKIJIBKHU JKOIHA 31
cTapux MOJeJiell He BifmoBizaja IioaM Ta 3aBIaH-
HaMm OirbImoBuKiB. «Ham morpibna mep:xasa, — mpo-
noB:KyBaB auckycito B. Jlemin, — ajme Ham morpidHa
He Taka JepiKaBa, AKY CTBOPUJIA BCIOAU OypIKyasis,
MOYMHAIOUM BiJ KOHCTUTYIIifiHOI MOHAPXii Ta 3aBep-
ITYIOYM CAMUMU JeMOKPATUUYHUME PECIy0JiKaMu...
Mapxcusm BigpisHAeThCA Big ApiOHOOYpIKYyasHOTO,
OTIOPTYHICTUYHOTO «coIian-geMorkpartusmy» I'. ILie-
xaHoBa, KayTrcsroro ta Ko Tum, 1110 BusHae Heobxis-
HICTP [IJIA BKA3aHOTO IIEPioAy He TaKol Aep:KaBH, K
3BMUaiiHA MapjaMeHTapHa Oyp:KyasHa pecmyO.rika,
a takoi, ak [Tapusska Komyna» [10, c. 76].

TakuM YWHOM, MOKHA 3POOUTH BWCHOBOK, IO
O1TBITOBUKY He 30MPAJIMCA 0APA3y BiIMOBIATUCS Bif
Iep:kaBu (AK CYCIiIBLHOTO iHCTUTYTY) i cyay (AK #oro
CKJIAZI0OBOi YaCTWUHU), IIPOTe TPATHYyJaU MOOYIyBaTH
MIPUHINIIOBO HOBUH IeP:KaBHUN alapar, 3pyiHyBaB-
mu crapuit. [locrae muTanHA 1100 IJIaHIB ped)opMy-
BaHHSA CYIOBOI CUCTEMU Ta BUOOPY KOHKPETHUX (OPM
yJacTi HapoAy y BiJlIpaBJeHH] IPaBOCYALA.

Crizx ompasy migxkpecauTu, 110 A0 IOYATKY PEBO-
atortii 1917 p. mpeACcTaBHUKY JTiBUX MOJITUYHUX CHI
He MaJy YiTKOTO ILIaHy Aep:KaBHOTO OYIiBHUIITBA,
a OCHOBHY yBary NpHUIIAIM IIpobaemi JikBimairii
crapoi mep:kaBHOI MamumHu. Bucrynatoun y 1922 p.
Ha IV 3’i31i pagAHCbKUX I0pUCTiB, copaTHUK B. Jlewi-
ma M. Kaminin BusHaBaB, II[0 «J0 OCTAHHLOTO UACY
icHyBaB JImIlle OOWH IAXix 1m0 mep:KaBu i mpasa...,
BOHU MaJsu OyTu 3HuIeHi» [11, ¢. 109].

Teoperuuni  pospoOKm  MaibyTHIX  (opm
CYIOYCTPOI0 Ta CYIOUMHCTBA HOCUJU IIOBEPXHE-
BUH, (hparMeHTapHU! XapakTep. Tak, y mporpami
PCIPII wmanibyTHi#i cymoBiii cucTeMi IpHUCBIYEHO
TLTBKY feKiTbKa myHKTiB: M. 10 — BuOOPHICTE CyamiB
HapogoM; m. 11 — mpaBo mepecigyBaTH B CyZOBOMY
MOPAAKY OyIb-AKOTO YUNHOBHUKA IIEpe] CYAOM IIpH-
caxuux [12, ¢. 12]. Tpoxm mwupmri yABJIeHHSI PO
TMOTJIAAY TAPTiAHUX JifepiB Ha mpobaeMu MaibyT-
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HBOTO CYJOYCTPOIO Nae aHaJi3 ixHiX myOuikarii Ta
BHUCTYIIiB.

Y pamrax pe(opMyBaHHA CYHOBOI CHCTEMHU 3a
OCHOBY ILIaHyBaJoCs B3aTH HocBig [lapusskoi Komy-
HHU, AKa, 9K YBAKAIOTh TOCTITHUKY, OyJIa JII Kepis-
HUKiB OiIbIIOBHUIILKOI IAPTii B3ipueM A po30ynoBu
HOBOI pafisiHCBKOI nep:kasu [13, c. 12]. Ilpu mpomy,
AK TPaBUJIO, 3BEPTANM yBary Ha JBa acHeKTH Mai-
OyTHBOTO CYZOBOTO OYAiBHMUIITBA, AK-OT BiJIOBimHe
coIiajibHe TOXOM:KeHHA CYAAi Ta BHOOPHICTH cymy
HACeJIeHHIM.

[Tepmwuii mpuHIUT OYB TiCHO OB’ A3aHUH i3 KOH-
EMNIIi€l0 MK TATYPH IIPoJieTapiaTy B ToMy il po3yMiH-
Hi, AKUi OyB MOIIUPEHUHN Y CePEeIOBUIII POCIHCHKIX
PEBOJIIOIIOHEPiB: BJIajla B iHTepecax HapOLy MOKe
3MiMCHIOBATHCS TiJIBKY IIPEJCTaBHUKAMY IIHOTO KJa-
Cy, a iHIIi comiaabHi BepCTBY MOBUHHI OyTH YCYHYTL
Bix Bmagu. Ha mopibHMX mosuIlifx mepeOyBaau He
JIMIIIE TPeICTaBHUK Y O1IbIITOBUITEKOI TapTii, a i JTizep
Ta MPOBIJHUM TEOPETUK POCINiICBKOTO MEHIITOBU3MY
I'. Ilnexanos [ 4]. BucHOBOK mpo HEMOKJIMBiCTD 00iii-
MAaTH ITOCaIu CYAiB Y HOBOMY HApOIHOMY CY[i ocoba-
MU HEIIPOJIeTapChKOTO MOXO/KEeHHI MOMKHA 3p0o0UTH
i Ha migcraBi ananisy BucaoBiB B. JleHina mozmo o1ri-
HOK CymoBoi pedopmu 1864 poxry. «YcraHOBIEHMI
CYIOBUMHU CTATyTaAMM MOPAXOK (DOPMYBAHHA CYIiB, —
mucaB BiH, — 3a0e3meuyBaB pobiTHMUI Kjacw TaKwu-
MU KaJpaMU CYATiBCbKUX UMHOBHUKIB, AKi OYIyTH
rIrbOKO0 BOPOXKI MacaM TPYIOBOT'O HACEJIeHH: CYA i,
SIK TIPABUJIO, TUBIATHCSA HA POOOUOTO TAK, AK HA I’ -
HUII0, Haxa0y Ta HeyKa, OCKiIbKH IIi cyaai Habupa-
I0ThCA 3 KJacy 0yp:Kyasii, 3 Kaacy iMmymux ocib, axi
3aBXK U 30epiraioTh 3B’ A3KMU 3 OYP:KYa3HUM CYCIIiIb-
CTBOM, a BiJi p0OOUMX BiITOPOMKYIOTHCA KATANCHKOIO
crimoio» [8, c. 275]. IIpubparu «cynmgiB-mymiii» Ta
«cynmiB-0anKipiB» sakaukaB i A. JlymauapcbKuit
V CBOi#l €KCIIPeCUBHiH CTATTi, Oy0JIiKOBaHIH y I'py -
Hi 1917 pory[15, c. 213]. KagpoBuii BaKyym, 1110 MaB
YTBOPUTHUCA BHACTIZIOK YCYHEHHH i3 CyZ0BUX OpraHiB
«0yp!KyasHUX eJeMeHTiB», IJIaHyBaJIOCA 3aIIOBHUTHI
BUOOPHUMM IIPECTABHUKAMY 3 HAPOIY, HacaMIepes
IpeICcTaBHUKAMY POOiTHUYOTO KJIacy.

BuGopHicTh craBaja IpyruM HapisKHUM Kame-
HeM MaibyTHBOI cymoBoi cuctemu. Ha HeobximHOCTL
BUOOPHOCTI CYZy HATOJIOIIYBAJIOCH ¥ Iparax Exresn-
ca, mpucBaueHux pnocBimy Ilapmswsroi Komynu, ne,
30KpeMa, IO3UTUBHO OI[IHIOBAJIOCA DillleHHA KOMY-
HapiB: «IIPUBHAUMUTHU HA BCi 1MOcaau 3 YIPaBJIiHHA Ta
cyny ocib, 00paHUX 3araJbHUM BHOOPUMM IIPABOM, Ta
3aIIPOBAJUTH MOKJIUBICT IX BiIKINKAHHS y OyIb-
axuit MmomenT» [16, c. 189-201]. IIpo HeobXimHicTHL
BUOOPHOCTI CYAIiB HATOJOIIYBAJIOCA i B IybIiKaIiax
B. Jlemina BriTky 1917 poKy — «IoBHA BUOOPHICTH
ycix 0e3 BUHATKY mocagoBux ocid» [4, c¢. 37]. 3ara-
JIOM, aHaJIi3 NapTifHUX JOKYMEHTiB JiBUX MOJiTHY-
HUX CWJI Ta BUCTYIIB iX IIPeJCTAaBHUKIB [103BOJIAE
TOBOPUTH IIPO Te, IO OLIBIIMICTh i3 HUX BHUCTYIAIN
camMe 3a BUOOpHWI, a He IPU3HAYYBAHUU MOPATOK

(hopMyBaHHS CYIAiBCHKOIO KOpIycy. 30KpeMa, Ipo
BUOOPHICTE cyAniB imeTbesa B mpuitHaATiz y 1908 pormri
mporpami mapriit comian-gemorparis [17, c. 25] Ta
B 1906 pomi B mosiTmuniit mporpami maprii ecepis
[12, c. 12]. Jani gexnapyBaHHS IPUHIUIY BUOOD-
HOCTi CyAmiB I[i JOKYMEHTH He WIIJIN, TOMY, SK
CIIPaBeIJINBO 3ayBasKye IOA0 Iboro B. Bukos, «me
IVBJIAYNCH HA BCi JeKJapaliii, He3po3yMiJuM 3aju-
IIIA€ThCSA Te, AKKUM POCifichbKi comiaricTu BOauamu meit
«BubOpHUit» cya» [18, c. 187].

Kpim roro, Ha IyMKY IpUXUILHUKIB coIiamicTis,
TIPUHIIUT BUOOPHOCTI CYyAmiB, Mir OyTH 00MeKeHWH
y pasi HeoOXiZHOCTI JOoCATHEHHS TOCTABICHUX IIiIeH,
X0Y i IporoJsionIyBaBcsa SAK 000B’ABKOBUU €JEeMEHT
HOBOI CyZ0BOi cucreMu. TaKkuii BUCHOBOK, 30KpeMa,
POoOMBCA 3 ypaxyBaHHAM J0CBiTY GpaHITy3bKUX PEBO-
gorionepiB Kinma XIX cr., KoJau B yMOBax KpU30-
BOI cuTyamii Ta HAmpy:KeHoi 60POTHOM 3 BOPOMKUM
OTOUEHHAM OCTAHHIM JOBOAWJIOCS BigMOBIATHCS
Bim mpoBegenHs BuOOpIB i 3gificHIOBaTH Oe3mocepes-
He NPUBHAUEHHH, IO TAKOXK BU3HABAJIOCA IIJIKOM
caymEM KporoMm [19, c. 13-14].

Crnix 3asHaumTH, IO B pPaHHIX poboTax Jimepis
coIiajicTiB JOCHMTh YaCTO IIPOTJIAZAJIOCT imealic-
TUYHE CTABJIEHHS IO Pe3yJbTATiB MpAMUX BUOOPIB
B OpPTaHU JIepP:KaBHOI BJajau, 30KpeMa B cyzoBi. Tak,
ONIMCYIOUHX TifIbHICTH IPOMUCIOBUX CYAiB, B. JleHin
3a3HAUaB, IO HAAiIeHi IpaBoM BuOOPY JOAM OYAYTH
obupaT «HAWOIIBII pPO3YMHMX, YECHUX, THX,
XTO B3aXWINAIOTh IpaBa Ta MOTPeOu POOGITHUKIB»
[8, c. 276]. Kpim BuImesasHaueHOTO COIiaJbHOTO
KpUTepilo, iHIi BUMOTH IO Cy[Ai He BU3HAUaJIUCH,
a IUTaHHA IPO Horo ()axoBY OCBiTY, KBasi(irarriro
He 0ys0 pospobaeno. Hasasui Bixe B gpyriii XIX cr.
mpo0sieMu 3 BUOOPHICTIO MIPOBUX Ta BOJOCHUX CYAiB,
Kl cBigumin, 110 BUOOPHICTE He € 3amOpPyKOI0 Gop-
MYBaHHA BHWCOKOSIKiCHOTO CYAAiBCBKOTO KOPIYCY,
BiiKMgamucA 3 MOCUIAHHAM Ha (PiKTUBHiCTH BUOOD-
YOT0 IIpoliecy B Iapcbkiit Pocii.

Ilosa yBaroro mpejCcTaBHUKIB JiBUX MOJITHUHUX
CIJI 3aJIMIIIAJIOCSA i MUTaHHA IOPUAUYHOI BiIITOBigaIb-
HOCTi MaiOyTHIX HAPOTHUX CYAIiB Ta 3a0e3IMeueHHs
ix HesasexHOCTI Ta HegoTopKaHHocTi. He moixua
KasaTu, 10 OiTbIIOBUKY HE YCBiZOMJIIOBAIU PEAJb-
HOTO 3HAUEHHS IUX MHUTaHb, aJKe B iXHIX poboTax
YUMAaJ0 YBarW NPUIIAAOCA HUTAHHAM IOJiTHY-
HOTO IIepeciifilyBaHHA IIPeJCTaBHUKIB IXHiX map-
Ti#t i poOMBCS BUCHOBOK IIPO 3YMOBJIEHICTH CYZIOBUX
BUPOKIB IiiCHUMU BaKeJAMHU BIJIUBY Ha CyIIiB 3i
CTOPOHM IapchKoi agminicTparii. Oguak came 3aKpi-
mieHHd B CymoBUX CTaTyTax NPUHIWIIY He3aJIeH-
HOCTi Ta HEZOTOPKAHHOCTI CYAMiB, JO3BOJAIO 0ilb-
IIIOBUKAM POOUTH BUCHOBOK IIPO Hee(eKTUBHICTH
BUINe3a3HAYEHUX 1HCTUTYTIB V MeKaxX MOJiTUYHOL
mogesi. Posrisgmaioun y cBoix poboTax cIpaBy IIpo
BOMBCTBO MpPeJCTABHUKAMM IOl MicIleBOro cess-
HUHA Ta KPUTUKYIOUX TOOJAKINBICTD i JTOANBHICTE
Cyny, AKui BUHIC HallMeHIIIe 3 YCiX MOKJIMUBUX MTOKa-
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paHb, JleHiH TiAIITOBXYE CBOTO UNTAYa 0 BUCHOBKY
IIPO TiCHUI B3a€MO3B’A30K MiXK CYZOM Ta IOJIIi€i0
(«IMHOBHUKY CyOATh YNHOBHUKIB») [8, c. 276]. He
€ BUIIAQJKOBUM Te, 110 B MOJAJBIIOMY OAWH i3 (pyH-
JaTopiB pagaHCchbKoi cymoBoi cucremu M. Kpmmen-
KO, IIOCHJIAI0YNCh Ha TBOPUicThb JIeHiHa, BifcTOIOBAB
Te3y, 110 He3MiHIOBAHICTh Ta HE3AJNEKHICTh CyIy
B Oyp:KyasHOMY Jiafi poOWUTH CYIAiB He3aJe:KHU-
Mu Jguine Bix mposerapiaty [20, c¢. 12]. Kputuky-
0UM CHUCTEMY, NPUXUJIBHUKM JIiBUX MOJITHYHUX
CIJI, HA BiAMiHY BiJl ZOPEBOJIOIIAHUX IOPUCTiB, AKi
Po3po0MIN HU3KY aKTyaJIbHUX IPOMO3UIIHN 00
HallOBHEHHA NPWHIUIIB He3aJeKHOCTI Ta He3Mi-
HIOBAHOCTI peaJbHUM 3MiCTOM, He 3PO0WIN KOTHUX
KOHCTPYKTHUBHUX IIPOIO3UILIH IIOJ0 TOTO, K YHUK-
HYTH IIOAI0HOTO MiANOPATKYBaHHA CYATiB Y MaiioyT-
HBbOMY. ¥YBayKajocs, 1110 TapaHTiel0 HeJJOTOPKAHHOCTL
ocobu (momiOHMI BMCHOBOK MOJKHA €KCTPAIIOJIIOBA-
TH HA HAPOJHUX CYAIiB) OyZe HOJITUUHA CHCTEMA,
y AKill «yuacTh y BUaHHI 3aKOHIB Ta Jep:KaBHOMY
VOpaBIiHHI OpaTUMyTh HAPOAHI IpPEICTABHUKU»
[8, c. 368]. lo TOrO X BUCJIOBIIOBAIUCA JYMKH, IO
B IIPOJIETAPCHKil Jep:KaBi Cyausa IMOBUHEH OyTHU Iif-
KOHTPOJbHUY 1 HApOoJoBi, i B1afi, AKa He BiJOKpeM-
JIeHa BiJi IIbOTO Hapojy, [0 0O3HAUAJIO 3alepeueHHs
caMoi CYyTHOCTi iHCTUTYTY HeJOTOPKAHHOCTi. 30Kpe-
Ma, HaeThcA PO iHCTUTYT HAPOAHOI'O BiIKJMKAHHA
CYIIiB, AKWYN NPUXUIBHUKY JiBUX HapTiil yBamamu
000B’sI3KOBUM [IJI1 HOBOI IIPOJIETAPCHKOI Aep:KaBu
[4, c. 37; 16. c. 343]. Lli mornanm Takox Gesmoce-
PeIHBO B3aKPiNMANCh y TPOrPAMHUX [JOKYMEHTaxX
€CePiBCHKMX, MEHIIOBUIbKUX Ta OiJbIIOBUIBLKUX
mapriiHuX opramisarii [17, c. 25; 12, ¢. 12]. IIpote
KOHKPETHUX IPOIO3UILiil PO HMOPANOK BiJKJIMKaH-
Hd, (hOpMU KOHTPOJIIO 32 POOOTOI0 CYALiB a00 cIIocoon
00poTHOM i3 CYyIAAMU-TIOPYIIHUKAMY B OIy0JIiKOBa-
HUX poboTax He 0yJI0.

[IincymoBytoun BuINe3asHaueHe, MOMKHA 3pPO-
OUTH BHCHOBOK, IO HA IMOYaTKy XX CT. B cepejo-
BUII JiBUX MmOJiTHUUYHUX cuia Pociiicbkoi immepii
He 0yJI0 UiTKOro yABJIEHHA PO MANOYTHIO MOJENH
Cy[OYCTPOI0O Ta OCHOBM TIIPABOBOT'O CTATyCy CY[-
niB. Kpurnume craBiaeHHS 00 Aep:KaBHOI MAIIWHU,
B0KpeMa 10 CYAOBUX OPTaHiB, VIEBHEHICTb V 3HUK-
no0y He cupuamo (GopMyBaHHIO I'DYHTOBHUX Teope-
TUYHUX PO3POOOK KOHIIEMI[il HOBOI'O CYZOYCTPOIO.
Bys BigcyTHi# uiTku# mIaH peopMyBaHHA CyL0BOL
CHCTEMHU Ta OCTaTOYHO c()OpMOBaHA MOJENh Y4acTi
HapoJy B 3AiiCHEHHi mpaBoCcyAnsa. BucioBaroBaim-
cs JIMIle 3aTajJbHI racja 1Iof0 HeoO0XigHocTi pyiiHa-
mii crapoi cymoBoi cucTeMu, He 30BCiM CIIPOMOXKHOI
3axMINATU Ta peai3oByBaTHU iHTepecu IpoJieTapia-
Ty, Ta 3aMiHu ii Ha HOBY, 110 0y/e I'PYHTYBaTHCI HA

TIPUHINII BUOOPHOCTI CYAMiB Ta IMMPOKOT0 3aJyUeH-
HA «TPYAOBUX» BEPCTB HaceJeHHA JI0 BiilTpaBJeHHA
CYIOYMHCTBA. ¥ TEOPETUUYHUX PO3POOKax Oyau Bif-
cyTHi akryanbHi aia Kinna XIX — mouatry XX cr.
OUTAaHHA B3a0e3leueHHS He3aJeKHOCTI CYAmiB Ta
0C00JIMBOr0 TOPAAKY iX I0PUAUUHOI BiAIOBiZaIbHO-
CTi, HATOMiCTh IIOCJIiZTOBHO HABOAMJIACA JYMKA IIPO
MOKJINBICTD Ta HEOOXiAHICTD BiIbHOTO BifKJINKAHHS
CYIIiB HAPOJOM.
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®PEHCIC BEKOH — BUTATHIAI HOBATOP I ITPOITATAHJNCT HAYKH

¥ crarri 3gificHeHo cpo0y po3rIaHyTH (PiTocoPCbKO-TeopeTUUHY HidnbHicTs @. Bekona, CipaMoBaHy HA POSKPUTTS
poJi i miciig HayKH i HAYKOBUX 3HAHD B ONIAHYBAHHI JIIOAMHOIO 1 3aKOHOM IIPUPOJY AK Ba)KJINBOI'0 YNHHUKA COLI1aIbHOTO
mporpecy.

Ycranosieno, 1110 ®@. BekoH 6yB OIHIM i3 IEPIINX MUCIUTENIB, XTO YCBiIOMIB XapaKTep HOBOI eIT0XH i 3BHAUEHHS eKC-
MEePUMEHTAJBHUX HAYKOBUX JOCJiIKEHD JJIS COIiaJbHO-eKOHOMIYHOT0, MOJIiTUYHOT0, IPABOBOTO, MOPAJIHHO-ETUIHOTO
Ta KYJbTYPHOT'O PO3BUTKY CYCIIiIbCTBA.

Bin TBOpUO c(hopMYy.II0BAB ifieI0 00 HAYKY AK CUJIHU, AKa 34aTHA 030pOiTH JOANHY 3HAHHIMU, i AK BAKJIUBOI0 YHH-
HUKA i caMOBIOCKOHAJIEHH. ¥ CTATTi aKIeHTYEThCS yBara Ha mpardenHi ®@. BeKoHa 10 aKTHBHOI'O IPOBEIeHH €K CIIePH-
MEHTAJTbHUX TOCTIIKeHb AK Heo0Xi[HOI YMOBHU PO3IIUPEHH i TOTInOIeHHA 3HAHb PO HABKOJIUIIHIHN CBIiT, BUABIEHHS
3aKOHIB 1 3aKOHOMipHOCTE! PO3BUTKY i PYHKIIIOHYBaHHSA MPUPOAHUX SABHUII, 0€3 UOTO HE MOMKHA 3aBOJIOLITH JIOAMHOIO
BJIAJIOI0 HAJ IpUPO0i0. Muciurenas 6yB yIeBHEHUH ¥ TOMY, ITI0 OIAHYBAaTH IIPUPOLY i mocTaBUTH ii c00i Ha CIy:KOY JTI011-
Ha MOJKe TiJIbKU 38 YMOBY CTBOPEHHSA HOBOI TEXHiKM, IOCTiiTHO BIOCKOHAIIOIYYN HAYKOBO-TeXHiUuHI BuHaxo0au. @Pimocod
HATOJIONIYE Ha He00XiTHOCTI TiCHOTO TBOPUOTO 3B’ A3KY HAYKHU i TEXHIKH.

¥ craTTi 00T'PYHTOBYETHCS, 110 BasKJIMBUM ACIIEKTOM HOBUX HAYKOBUX JocaimkeHb ®@. BekoH yBaskaB po3po0IeHHS
HOBOTO MeTOAY i MeTogoJiorii mocaimkentua. OCHOBOIO PO3BUTKY HAYKOBUX 3HAHB (hisl0co( OroJIoIIye eKCcIepuMeHTab-
He JOCJIiI;KeHHs IPUPOAH, a JOTiKO0I0, 0 3a0e3Ieuye Ieil PO3BUTOK, Ma€ OyTH iHAYKTUBHE y3araJlbHeHHs Pe3yIbTaTiB
IOCHTiIKeHHA.

¥ crarri Haromomyerbes, 1m0 ®. Bekon 0yB aKTUBHUM NMPUXWIBHAKOM IOJITHKM I ifeosorii 6puTaHCHEKOTO KOJIO-
Hiamismy. Y HayIli BiH BiIBOAMB 0COOIMBY POJIb, MPiIOUM THM CAMUM IIepeTBOpUTH Benuky Bpuraniio B cuIbHY CBITOBY
Jlep:xaBy.

Mucaurens OyB yIeBHEHUH y TOMY, 1[0 HAYKa 37aTHA 3a6e3MeUNTH He TIILKY €KOHOMIUHUY POSBUTOK, a i 000POHO3-
JaTHICTH IepKaBU, B AKil BaIKJIUBY POJIb BiZirpae BifichKoBa HayKa i BiiCbKOBE MUCTEITBO, POSIINPEHHA TOPTOBEIBHUX
3B’a3KiB 3 iHIIMMU KpaiHaMu, a TAKOXK POSIIUPEHHA CBOEI TEPUTOPIii 38 paXyHOK IPUI0AHHI HOBUX KOJIOHIH.

¥ craTTi BKasyerbcs, mo @. BekoH aKIeHTyBaB yBary Ha TiCHOMY JiaJeKTUYHOMY B3a€MO3B’ A3KY Teopii i mpaKkTuKu.
Bynb-aka mpakTuKa, K 3agBJIAB BiH, MOKe OYTH YCIIINTHO0, AKINO BOHA CIIMPAETHCSA Ha HAYKOBO O0I'PYHTOBAHY TEOPiio.

YcraHOBIIEHO, 110 3HAYHY poJib @. BeKoH BiJBOIMB MOCBiAY I eKCIIEPUMEHTY, 30CEPEsKYI0UN YBAary Ha I'PYHTOBHOMY
Bimbopi (pakTiB. Takum unuHoM, @. BeKoH y HayIi 6auWB BEJUKY CHUJY i COIiaIbHY I[iHHICTH MIPOTPECUBHOTO PO3BUTKY
CYCIIiJILCTBA.

Y pesynbTaTi HaYKOBOTO JOCiIKeHHS aBTOPOM CTATTiI POSTIAAETHCA aHati3 TBopuocTi ®@. BekoHa B HayKOBUX
po3Bimkax Ta itoro ominka. @inocodcrki Teopernuni imei ®@. BekoHa mpuBepTaIu yBAry 3aXiIHOEBPOIMEHCHKUX YUEHUX
B. Buxoscekoro, T. Korapouucsxoro, M. Mensuisa, B. Paccena, JI. ®eitepbaxa,, JI. Peiixrausepra, ®. Pimepa Ta iH.
IleAKi acTieKTH TBOPUOI CIAAIIMHY aHTJIIHICEKOTO MUCIUTENA aHAJII3YBAJIN ¥ CBOIX IPAIAX IPeJCTABHUKY PaAAHCHKOI Ta
pocificekoi Hayku I'. Anekcauapos, B. Acmyce, A. [lebopun, ®@. Korau-Bepumrreiin, O. Jlutsunosa, A. JlyHauapcbKuit,
10. Muxamnenxko, I. Hapcskuii, B. Cokomo, A. Cy660Tiu Ta iH.

Ha xxanb, cepen BiTunsHAHUX HocaifHUKiB @. BeKoHY moTenep He IPUIiIEHO JOCTATHBO YBATrH.

Katouosi crosa: cycminbeTBO, JI0AUHA, Gimocodisa, HayKa, METOM, METOLOJIOTifA, eKCIIePUMEHT, TOCBi, IpaKTHKA.

Koval I. M. FRANCIS BACON — AN EXCELLENT INNOVATOR AND PROPAGANDER OF SCIENCE

The article attempts to consider the philosophical-theoretical activity of F. Bacon aimed at revealing the role
and place of science and scientific knowledge in mastery of law by human and nature as an important factor of social
progress.

It has been established that F. Bacon was one of the first thinkers to understand the nature of the new era and the
importance of experimental scientific research for the socio-economic, political, legal, moral and cultural development
of society. He has creatively articulated the idea of science as a force capable of equipping a man with knowledge and as
an important factor in his self-improvement.

The article focuses on F. Bacon’s desire to actively pursue experimental research as a necessary condition for
broadening and deepening knowledge of the environment, Identification of the laws and patterns of development and
functioning of natural phenomena, without which it is impossible for human to gain power over nature. The thinker
was convinced that the mastery of nature and the exploitation of human beings could only be achieved through the
creation of new technologies and the constant improvement of scientific and technological inventions. The philosopher
points out the need for a close creative link between science and technology.

The paper argues that F. Bacon considered the development of a new method and methodology to be important
for new scientific research. The philosopher declares the experimental exploration of nature as the basis for the
development of scientific knowledge, and the logic behind this development should be the inductive generalization of
the results of the study.

©I. M. Kosaus, 2021
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The article noted that F. Bacon was an active supporter of British colonialism, and in science he had a special role to
play in his ambitions to make Britain a strong world state.

The thinker was convinced that science could ensure not only economic development, but also the defensive capacity
of the State, in which military science and the art of war play an important role, the expansion of trade relations with
other countries, and the expansion of its territory and territory through the acquisition of new colonies.

The article states that F. Bacon emphasized the close dialectic relationship between theory and practice. Any
practice, he said, could be successful if it was based on a scientifically based theory.

It was found that the significant role of F. Bacon focused on experience and experimentation, focusing on careful
selection of facts. Thus, F. Bacon saw in science the great strength and social value of progressive development of
society.

As a result of scientific research, the author of the article considers the analysis of the creativity of F. Bacon in
scientific research and its evaluation. The philosophical-theoretical ideas of F. Bacon attracted the weight of Western
European scientists B. Bykhovsky, T. Kotarbinsky, M. Melvil, B. Russell, L. Feyerbach, L. Feikhtanwerg, F. Fischer
and others. Some aspects of the creative heritage of the English thinker were analyzed in their works by representatives
of Soviet and Russian science G. Alexandrov, V. Asmus, A. Deborin, F. Kogan-Bernstein, O. Litvinova, A. Lunacharsky,
Y. Mikhalenko, I. Narsky, V. Sokolov, A. Subbotin and others.

Unfortunately, among the domestic researchers of scientific F. Bacon has not yet been given sufficient attention.

Key words: society, human, philosophy, science, method, methodology, experiment, experience, practice.

@®. BekoH KUB i TBOPUB B eMOXY, Koau AHTIis
B €Bpomi Oysna B aBaHrapjii HayKOBOT'O IIPOTPECY.
Bona Bumarasa HayKOBHX BiJKPHUTTIB, 0CO0JHBO
B PO3IOBCIOM:KEHHI HOBUX 3HAHb y IPOMUCJIOBOCTI,
TOPTriBJIi, BiiCbKOBiH cITpaBi i MOpeIIaBCTBI.

Anrngificbki MucaIuTeIi HEOTHOPA30BO 3aABJI-
JIM, IO BiH He 3apajfM CJIaBHU i mmxaTocTi abo uepes
KOPHUCJINBI iHTEpecu 3afiMaeThCsI HAYKOIO, a «uepe3
ycebiuHi TOCTiIKeHHA g Mpardy IPUHECTH KOPUCTH
JII0ACBKOMY poxay» [1, c. 58].

3HaMeHUTHH aHTIicbEMH (bisocod 1. FOM xapaxk-
trepusdyBaB ®@. BekoHa AK JTOINHY, KA «BUKJINKAJIA
BcesaraJibHe 3aXOILJIEHHA BEJIUYYIO CBOTO TeHid... Bin
0yB BEIMKOI IPUKPACOI0 CBOTO MOKOJIHHS i cBOeI
Harmii» [2, c. 825].

Buueprnny xapaKTepPUCTUKY CBOEMY 3eMJIAKY IaB
B. Paccen: «OcuoBa (inocodii @. Bekona mpaxTuuua,
1 maTy JIFOIWHI MOKJINBICTH OBOJIOJITH CHJIAMY IIPUPO-
II¥ 38 TOTTOMOT0I0 HAYKOBUX BiTKPUTTIB» [3, . 434].

®. Bekon 6yB naTpioToM cBO€I 6aTHKiBINMHM, i BiH
(K JepsKaBHWI igy i BUeHMiT) Iparuys, 1mob Horo
KpaiHa YHHKHYJA COIliaJbHUX PEBOJIOLiN, Pi3HMX
coIliaJbHUX KaTakJaismiB. Buxin Bim 6auus, mo-mep-
1e, B eKOHOMIUHUX pedopMax, AKi MajIu CTUMYJIIO-
BaTH COIAJbHO-eKOHOMIUHE JKHUTTA CYCIILILCTBA
CTBOPIOBATU YMOBHM ITIOA0 PO3BUTKY IIPOMMCJIOBOCTL
# Topripui. Ilo-gpyre, B bOMY acIeKTi BiH BaXKJIUBY
POJIb BiTBOAMB PO3BUTKY HAYKU i TEXHIKM AK T'OJIOB-
HOMY 3ac00y YCYHEHHS BCiX COIiaJIbHUX CYIePeuHo-
cTell i mo30aBaeHHS Bif ycixX colialbHEUX IpPOOJIEeM
cyuacHoi fiomy Anrii [4, c. 120].

Becs cBiil TamaHT, eHeprito, BOJIO BiH CIIpAMYBaB
Ha pearisalliio ux CKJIaTHUX 3aBIaHb.

«Momy pmosogmmoca, — mmcaB A. Jlymauap-
CBKMI, — OYTH IiJJIeCHUKOM y HAWIiATimuX Jrogei,
AK-0T Kopoab SIKiB i fioro (aBopuTka Bekinrema.
oMy [OBOZMIOCE KPYTHUTHCH Cepes 0e3COBiCHHX
IPUABOPHUX, XUTPUX IOPUCTIB, OyBAIUX IIapJaMeH-
TapiB y cBiTi HeOe3meuHOMY, ¥ CBiTi O€3IPUHITUIIHO-
My, y cBiTi migcTepirambrOMY» [5, ¢. 253].

Amnanisyioun mpo0aeMy HAYKOBUX JOCTiKeHb,
OCHOBOI0O CBOro  (himoco)cbke  OOTPYHTYBaHHA

®. Bekon mporojocuB Tpiamy «Bor — mpupoma —
goguHa». Tomy OeKoHiBchbKa (isocodia momins-
€ThCA Ha BUEHHS Ipo Bora («mpupopHa TeoJorisay),
BUeHHA IPo mpupoxy («dinocodia mpupoau») i BueH-
HS TIPO JTIOUHY.

IlenTpanbHe Micie B HayKoBii TBopuocTi Bekona
nocigae «pisocodis mpupogu», IKa MOTLIAECTLCA HA
TEOPeTUUHY i HmpakTuuHy. TeopeTWuHa IOTiIAETDH-
ca Ha (isuky Ta Meradisuky. [lo TeopeTUUHOI MUC-
JINTeJIb 3apaxoBye (hiswKy, sSKa € OCHOBOIO MeXaHi-
Ku. BekoH, ak 3assHauae M. MenabBuIb, «TeHiaIbHO
CIIpUMAaB 3arajJbHUR OyX i CIPAMOBaHICTH HOBOI
Hayku» [6, c. 14].

Hayxy mpo sroguny ¢isocod yBasKkas JUIIE YaCTH-
HOI0 HayKHU Ipo mpuponay. Bin moxinar ii Ha HAyKy
PO OKpeMoro iHguBiga, abo amTpomoJoriio, i Hay-
Ky IIPO CYCILILCTBO, a00 rpoMagdHCBKY (imocodiro.
AHTpOIOJIOTisA, HA TYMKY MUCJIHUTENI, HOAiIAEThC
Ha HayKYy IIPO TiJI0 i HAYKY IPO AYIIY JIOAMHH.

Hayxka mpo ay1iry MicTUTh HayKy PO iHTeIeKT, 00
JIOTIKY, ¥ HAyKy PO BOJ0, a60 eTuky. I1i momoxen-
Ha Bekon Oanckyue i rimuboxo Gopmysiioe B podboTax
«IIpo MmympicTs cTapomaBHix», «IlocBim, abo HacTaHo-
BU MOpaJbHUX 1 moaitmunux», «HoBa ATmanTumas
Ta iHIIKUX TBOPaX.

Cruig sayBaskuTH, 1[0 y cBoix TBopax ®. Bekon
3apeKOMeHyBaB cebe AK OMMCKYUHii 3HABEIh aHTHU-
uHoi icropii, midosmorii i mireparypu. Moro TBOpH
HacuueHi OaraTbMa IIOCWJIAHHAMHU Ha T'PEIbKUX
i puMcbKuUX (isocodiB, TMCbMEHHUKIB, iCTOPUKIB Ta
Jep:KaBHUX i BiicbKoBUX AifuiB. Cepeq HUX € TBOPU
Apucrorens, Jemoxpura, [lemochena, JIykpermis,
ITiparopa, Ilnarona, Ilnyrapxa, Ilumnepona Ta 6ara-
ThOX IHImMUX. SICKpaBUM HiATBEPIKEHHAM IIHOMY
€ tioro TBip «IIpo mMynpicTh crapojaBHiX» Ta iHIIL
[7,c.534].

Y tBOpax Bekona, ak zasuauae A Cyborin, «mpo-
CTEXKYEThCA HOTO CTaBJIEHHA A0 TPhOX chep Horo
imeltHOI CIAAIIMHY, IK-0T aHTUYHA (Pimocodisa, migo-
JIOTid 1 XpucTUAHCTBO» [8, ¢. 93].

Ha cBiTornag ®@. Bekona 3HaUHO BILINBAJIO XPHC-
TUAHCTBO. BiH HEOZHOPA30BO IiJKPECJIOBAB CBOIO
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IPUXUJIBHICTh i TOBAry A0 XPUCTHUAHCHKOI peJirii
imeprBu[7, c. 539].

Ilnsa Tux, XT0 mepeOyBae B JIOHI IePKBU, AK MHICAB
®. BekoH, IJI0J0OM €IHOCTI € CBiT, IIJ0 X0Ba€ B co0i
yncJaeHHi 6;1ara, 00 I[UM 3MiI[HIOE Bipy, CIIOHYKAaE 10
MUJIOCEPs, 3i CBITY IIePKOBHOTO IIEPETBOPIOETHCA HA
CBiT TyXOBHUM, MOKipHiCTS i 61arouects [9, c. 358].

HiiicHo, moBepxHeBa (pisocodida, AK 3aABIAE MUC-
JNUTeNb, «CXWJISE PO3YyM JIOAWHU A0 6e3003KHOCTI,
rubuay K (imocodii moBepTaHOTh PO3YM JOEH 10
peutirii» [9, c. 386].

AHTICEKMT MUCTUTED ¥ IEHTP CBOIX (isocod-
CBKUX JOCJiJKeHb CTABUB HAYKY, aKIIEHTYIOUN yBa-
I'y Ha ii mepiioueproBoMy 3HaUeHHi B :KUTTI JIIOJCTBA.
«Bin safimaBcsa maykow, — muiie A. CyboriH, — AK
JIOpA-KaHIJIEeP, po3pobidtoum ii saranbHy CcTpaTte-
rito, BUBHAIOUM iI reHepaJbHI MapIIpyTH, ii mpocy-
BaHHA i mpuHIUNK opraHisamii B cycmiiseTsi. Inea
Beaukoi BimOymoBu Hayk (Instaurationis Magnae
Scientiarum) mpormsyBama Bci #oro (imocodebri
TBOpY 3 6araTO3HAUYHICTIO, IPOHUKJIMBICTIO i €HTY3i-
a3MOM HOBOABJIEHOTO ITpopoka» [10, c. 98].

@®. BexoH OYB yIIeBHEHUH y TOMY, 1[0 CEHC HAYKY —
3MiHUTH 00JUYYA CBiTY, CTATU OCHOBOIO BifiChKOBOL
MOTYTHOCTi 1 coIiaabHOTO Iporpecy. B oBosopinHL
JMIOACHKMMY CUJIAMY TIPUPOAM BiH Oaums rapanTii il
cBobomu [11, c. 100]. Vi inmi momiTuusi, comians-
HO-TIPaBOBi, eKOHOMiuHi mpoOseMu BiH POBTIALAB
AK BUBifHI, AKi Mamu OyTH MiATOPATKOBAHUMHU IIPO-
OmeMi gocarHenus sHauHHg. He € BUIagKoBUM Te, 110
yA00JIeHN IeBi3 MUCINTEA — « SHAHHS — CHUJIa».

Omimoloun TOrOYAaCHI HAYKOBI [JOCATHEHH,
@®. BeKoH M0BOJi CKEITHUYHO CTABUBC 0 HUX: «II0
CHOTOJHI TBOPUTHLCS B HAYIIi, TO IIe JHUIIle JesdKi 00ep-
TaHHd, BiuHA po3rydsaeHicTh i pyx Kosom» [1, c. 58].

Mucaurtenb cTaBuUTb Iiepel co00I0 3aBIAHHS
«EHIIWKJIONEJUYHO OTJIAHYTU yCi JIIOACHKI 3HAHH-
HA ¥ OKPECIUTH HAIPAMU, B AKUX PO3BUBATHMETH-
ca Hayka» [12, c. 135]. LIi ra inmii inei Bin BuKIaB
y cBoemy TBoOpi «IIpo rigHicTh Ta TpPUMHOMKEHHA
HAYK».

¥Yci rymMKu Ta BeJimuesHa TBOpPUYA €HEPTid MUCIU-
Tea OyJm cpAMOBaHI Ha PO3PO0JEHHSA HAYKOBUX
MEeTOMiB AOCTiIKeHHA. [cTMHHI 3HAHHSA, AK IIOCTiH-
HO HarosomryBaB @. BekoH, MO:KHA 300yTH JIHUIIeE
3a YMOB AaKTHBHOTO BHUKODPUCTAHHA IPABUJIBHOTO
MeTony i inmocodebKoi MeTomoIoTiI TisHAHHA HABKO-
JUITHBOTO CBITYy. «Y4eHOro, AKWUN AOTPUMYETHCA
TAKOTO0 METOAY, MOKHA TOPiBHATH 3 O/K0JI0I0, KA
36mpae 3 KBiTiB COJIOAKI COKHM i mepepobise ix Ha
men» [13, c. 126-127].

®dimocod) HEOTJHOPA3OBO 3aABJIAB, III0 METOJ — IIe
CBITUJIBHUK, 0€3 SKOTO0 IO ITYKATH iCTUHY .

PosmiproByroun Haj cyTHiCTIO MeTony, @. Bexkon
3aABJAB, 10 ITHOPYBAHHA IIPABUJIBHOTO METOIY
B HAYKOBUX [OCHIMKEHHAX — IIe TOH «IIiIBOTHUI
KaMiHb, 3iMITOBXYHUHNCH i3 AKMM Kopabii HayKu
3aszHaBaJu 3arubdeti» [14, c. 386].

dimoco(dh yneBHEHUH, 1110 HAKOIIBIIT eeKTUBHUM
METOZIOM € IHAYKIIifd, aKTWBHE 3aCTOCYBaHHSA AKOI,
AK ITPABUJIO, IPUSBOAUTD JI0 IPaBUJIbHUX BUCHOBKIB.
3any1A NoCATHEHHA IIO3UTHBHOTO Pe3yJbTaTy B HAy-
KOBUX JOCJI[JKEHHAX CJiJ cOopMyJaroBaTA UiTKUM
ILUIAH i3 MOJANBIINMY eKCIePUMEHTATLHIMHU JOCJi-
IKeHHAMH a00 K BiJl HUX MePeNTH «I0 TeOPeTUUHUX
aKcioM, AKi OKPecJ0Th NIJIAX 0 HOBUX €KCIIepH-
MeHTiB» [15, c. 259].

3HauyHy VyBary B HAYKOBUX [OCITi[KeHHAX
®. Bexon nmpuainas gocsigy. Hayka, 4k Harosorrye
(inocod, Mae cnupaTuCh Ha «MillHi OCHOBU pi3HOMA-
HiTHOTO i 00OPe 3BaKeHOTO MOCBiAy» [1, . 59]. «Haii-
KpamuM gocBimom, — 3aaBiage P. BekoH, — € Toi,
AKUN KOPEHUTHCA B €KCIepuMeHTi» [16, c. 34].

MucauTenas yKasdyBaB Ha Te, 10 AJI BCeOiUHOIO
aHaJidy IpeaMeTiB i SABUIN HABKOJWIIHBOT'O CBiTY
HeoOXiTHO 30cepe Ty yBar'y Ha IPUCKITLJINBOMY Bij-
Oopi minaUX (pakTiB. PaKTH, K TOBOPUB BiH, € MMOBI-
TPAM HAYKH.

«Hayxa, — roBoputb @. BeKoH, — yZIOCKOHAJIIOE ITPH-
poxy, ajie caMa BIOCKOHATIOETHCS JOCBimoM» [9, c. 464].

Ile mososkeHHA MUCIUTENb Po3BUBae B «Hosiit
Arnantumiy. 3aBAAKM HAYIL 1 JOCBiAY MeIIKaHIIi
YTOIIIYHOT'O OCTPOBA-AEPKaBU NOCATJIN BeJIMUESHUX
ycmixiB. «3a IOMOMOro0 HayKM MU POOMMO medki
BUIY TBapUH OiIBITUMU, — 3aABJIAE OUH 3 YUCHUX, —
Hi’K 3aKJIageHo mpupogoo» [17, c. 512]. Takux mpu-
KJIagiB 0araTo y BCiX Tanyssx JIAChbKOI AifIbHOCTI.

AHTTiICERUE MUCIWUTENb i3 METOH HaNOiNBII
e(heKTUBHOTO MOCTiMKEeHHA 3aKOHIB IIPUPOAM CTa-
BUTH Iepef co00i0 3aBAAHHSA OUUITIEHHA JIOJCHKOTO
iHTemeKTy Bixm mpumap, 3a6000HIB i MOMMJIOK, AKi
CTalTh Ha 3aBajli HayKoBoro misHaHHA. ®. Bexkon
3adABJISE, IO JIOJACBKUNA PO3YM CJIiI 3BiIbHUTH Bif
io/iB, AKi IepecIifyIOTh JIOJUHY, CTBOPIOIOYH B Hill
xnOHi imeil ¥ ysaBJIeHHS, YUM CIOTBOPIOIOTEH iCTHHHE
obsmuuys mpupoau. Imonu — me imosii (poxy, meuepu,
PUHKY, Tearpy). ¥ KOKHOMY BUIAIKY ifosu mepe-
MIKO/KAI0Th e()eKTUBHOMY Ii3HAHHIO.

OuuienHsa Bif ycix ifoniB — 06’€KTUBHE CIPHIi-
HATTA, AK 3a3Hauae B. [[eHMCEHKO, 1[0 CTAHOBUTH
yuctuii focBix (3a @. Bekonom). Bin crae mepegymo-
BOI0 icTmHHOTO 3HaHHA [18, c. 122].

@. BeKkoH y CBOIX TeOPETUYHUX IIPAIlAX 3BHAUHY YBa-
ry npupiinge npakTtuili. HaykoBi BiZKpuUTTa MOXKYTH
MIPUBBECTH [0 IIIHHUX MIPaKTUYHUX pe3yabTariB. Tomy
0yob-aKa IpaKTUKa MOXKe OYTH YCITIITHO0, SKITI0 BOHA
CIIMPAEThCSI HAYKOBO 00T PYHTOBAHY TEOpito.

I'muboko anamisytoun Bei momepeni dimocoderki
Teopii, aHTIIHACEKUN MUCIUTENb 0CO0JIMBO HETATHB-
HO CTaBUBCS 10 CEPEIHbOBIUHOI CXOJIACTUKH.

CxomacTuuHi MeTOAM HAaBUAHHI, SKi icHyBaam
mig yac HaBuaHHA @. Bexonom B KemOpum:ki, BKpai
HeraTWBHO BILIMHYJM Ha MOTO iHTEpecH i CBiTOTJIAL
1 BUKJIMKAJIH B AYIITi OTUAY 1 BOPOMKICTH /10 CXOJACTHY-
HOI ccTeMu ocBiTH. MucauTe s HEOMHOPA3OBO 3aAB-
JISIB, IO CXO0JIACTUKA 3TaTHA 10 Oe3ILTiIHUX BUTOHYE-
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HUX TUCIIYTiB, aJie He € IPUJATHO 111 e(DeKTUBHOTO
BCeOIUHOTO JOCTiMKeHHd npupoau i sroguau. dimo-
co( saABiAE, IO MOHATIAHUN amapaT CXOJACTHUKU
€ HaI3BUYANHO XUOHUM, TOMY 3a OTO JIOITOMOT'0I0 He
MOJKHA OCATTY IIOBUTUBHUX PE3YJIbTATIB.

@®. BekoH cmpaBeIIMBO KPUTHUKYE CXOJACTIB 3a
Te, II[0 BOHM HE BOJIOJiIOTH 3HAHHAMH i MeToJaMu
HAYKOBUX JIOCJiIKeHb, BiH ITOPiBHAB iX i3 maByKOM,
AKU [JIeTe MaByTUHY, aje g TKaHWHA € «abcoIioT-
HO HeImoTpibHo0 i 6eskopucHoo0. BoHa moBHicTIO mif-
pUBalOTh TBepAUHIO HayKu» [14, ¢. 107-108].

I axmo 6 cxomactu, gk 3ayBaxye @. Bekon «0ib-
IIIe YUTAJYM U BUBYAJIU IIPUPOAY, BOHU, 0€3yMOBHO,
cTayu 0 BeIMKWMY BUEHUMY i BHAUHO CIIPUAIY 6 PO3-
BUTKY BCix HayK» [14, c. 108].

Bexon, ak sasuauae B. CokosoB, € SICKpaBUM
TIPOTUBHUKOM CXOJACTHMYHOTO BUEHHSA, SKUil He OYyB
3IATHUM 0 «e(DeKTUBHOTO i BCeOiuHOro JOCTiKeHHsA
mpuponu i moguuu» [19, c. 86]. XapakTepHO 03HA-
KOIO CX0JIaCTUKH, AK nucaB b. Paccei, Oysa «6aiiny-
JKicTh 10 (DaKTiB i HAYKM, HAAMipHE 30cepeKeHHI Ha
CJIOBECHUX BiIMiHHOCTSX i TOHKOIAX» [3, c. 370].

Ouintoroun poab i micue ®. Bexona B 60poTh6i
3i cxomactukowo, B. AcMyc crpaBeganBO BKasye Ha
Te, IO BiH CTOAB HACTiILKY BUIIE CBOTO OTOUEHH,
0aunB HACTIMBKHU JAJi 32 KOPOTKO30PUX CXOJACTH-
KiB, 1110 #10T0 TOHATTA IIPO HAYKY ¥ opranisamii Hay-
KOBOI IIpalli B JOCKOHAJOMY CYCIiJIbCTBI MPUAHAIN
(bopmy yromii. Takoro yTomieo i BUSBUBCA 3HAMEHU-
tuii TBip ®@. Bexona «Hosa Arnantuzga» [20, c. 361].

Takum yuHOM, Y cBOili TBOpUocTi ®. Bekon mpu-
3MBAB HAYKOBI[iB POBIIMPATHA T'OPUBOHTH IMi3HAHHSA
IPUPOAY i cMiIMBO MpobuBaTUCh y Oe3KiHeUHi mpo-
CTOPU HAYKH, IIT0 € TAPAHTOM YCIIiXy B IPOI'PECUBHO-
MY PO3BUTKY JIIOJCTBA.

BucnoBok. B ictopito mayku ®@. Bekon yBiiinos
AK CMiauBUi i aKTUBHUI HOBATOp, AKWI Y GOPOTH-
0i 81 CX0JaCTUKOIO, JOTMAaTHU3MOM, CO(DiCTHKOIO
OJIHUM i3 Imepimux chopMyJII0BaB ifer i phisocopcrru
0o0I'pyHTYBaB HeoOXigHiCTh eKCIepHMEHTAJIbHUX
JIOCTif:KeHb IIPUPOIY AK BAXKJMBOTO UMHHUKA HAy-
KOBO-TeXHiUHOI'0 IIPOTPECY.

Haymi ¢inocod BigBoamB BaskIMBY posib (PyHZA-
MeHTAJbHi# 0a3i, 3a JOIOMOI00 AK0I JI0AMHA 34aTHA
JOCATTHU BJIaAK HAJ IIPUPOAOIO, MAKOPUTH ii ¥ CBOIX
iHTepecax, aje Iie BaKJIUBe i CKJIaJHe 3aBJaHHI BOHA
MOKe BUKOHATU TiJIbKM 34 YMOB CTBOPEHHS HOBOL
TeXHIKM 1 IDOCTIMHOTO BIOCKOHAJEHHS TeXHIUHMX
BUHAXOMiB. Ba'KIMBOIO YMOBOK HAYKOBUX JOCSAT-
HEHb MUCJIUTENIb YBa/KaB PO3PO0JIeHHI HOBOTO METO-
Iy DOoCTimKeHHs Ta MeTomosorii. OCHOBOIO PO3BUTKY
HayKOBUX 3HaHbL @. BeKOH yBaKaB eKCIIepUMEHTAb-
He JOCTiI:KeHHS IPUPOIH, a JOTiKO0I0, 1[0 3a0e3Ieuye
el PO3BUTOK, Ma€ OyTU iHAYKTHUBHE y3araJbHEHHS
eKCIIepUMEeHTAJbHUX JaHUX.

Taxum unaoMm, @. Bekon y Hayii 6auuB BeJIUKY
CHJIy 1 CcOIliaJibHY I[iHHICTb ITPOI'PECHBHOTO PO3BUT-
Ky cycmiabersa. Voro imei it v Ham yac HaguxaioTh

HAYKOBIIiB Ha aKTUBHUU IIOIIYK IIOA0 POSIIUPEHHS
i morsimbJIeHHA 3HAHD Y BCiX cdhepax HAYKOBUX JOCJTi-
mexenb. Coig sasHauuTH, 170 iflel He BTPATUIN CBOEL
COIliaJIbHOI I[IHHOCTi, BOHM € HAA3BUUYANHO aKTyasb-
HHUMH i B HaIll yac.
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TEOPETHRO-ITIPABOBI ACIIEKTH BE3CTOPOHHOCTI CY A1 K IIPUHIUITY CY JOYHHCTBA

Y cTarTi po3TIAHYTO MUTAHHSA, AKi CTOCYIOTHCSA TEOPETUKO-TIPABOBOTO BUBHAUEHHS IPUHINIY O€3CTOPOHHOCTI CYALL
B P03pisi mpaBoBOi HAYKH, Ta 0XapPaKTepPU30BAHO CIIiBBiJHOIIIEHHS I[bOT0 IPUHINIY 3 iHITUMU KOHIEITYaJIbHUMHU 3aca-
JaMu 3[ifiCHEHHSA CYJOYNHCTBA 3 YPaXyBaHHAM TEMIIOPAJIbHIX 3MiH CyuacHOI MIPaKTUKY IPABO3aCTOCYBAHHA B IEMOKDAa-
TUYHIN Ta TPaBOBi AepIKaBi.

HopmaTuBHe 3akpilieHHs Ha HAI[iOHAILHOMY Ta MidKHAPOAHOMY PiBHI IPUHIUIY 0e3CTOPOHHOCTI CYA/i € Pe3yIbTa-
TOM JIEMOKPaTHU3aIlii IPABOBOT0 PETYJIIOBAHHS CYCIIIJIBHUX BiTHOCHH, ITI0 CIIPUSAE ITiIBUIIIEHHIO PiBHA JOBipH CyCIiIbCTBA
JI0 CyIy AK iHCTUTYIIII Ta € OfHUM i3 3ac06iB OZONTaHHSI HETATUBHUX TeH/EHIH, AKi BUHUKAIOTE ¥ CYCILNbHIHN ¢BimoMO-
CTi, 3BasKAIOUM HA HAABHICTh TAKMX YNHHUKIB, K KOPYMIIOBAHICTh, IOJiTH30BAHICTL OPraHiB Jep:KaBHOI BIaH TOIIIO.

Kpim Toro, mpoananizoBaHO yMOBYM HOPMATHBHOI perjiaMeHTallil mpaBa Ha HesaJe:KHUi i Heymepe sKeHuil cy y KOH-
TeKCTi 3a0e3meueHHsA peasisaiii mpaBa Ha CIpaBeAJUBUIN CYLOBUH pO3Tian. [[oBemeHo, 110 MPUHITUAT (GE3CTOPOHHOCTL
CyIy He TiIbKM Mae BaroMe sHaUeHHS A 3a0esneueHHs (DYHKIIOHYBaHHSA CYJOBOI cCTeMM YKpaiHM, a i € CyTTEBOIO
IIPaBOBOI0 PYHAAIIEIO A CYCILIBLCTBA i IepIKaBH 3araIoM, OCKIIbKY € HeBiJ’eMHUM eJIeMeHTOM TapaHTOBAHOCTI peaJi-
3a1ii mpas i cBOOO JTIOAWHY i TPOMAAHNHA Ta «JTaKMYCOBUM IIAMipPIEM», III0 XapaKTepu3ye PiBeHb POSBUTKY AEP:KaBU
3arajoM. ¥ IpaBOBiii Iep:KaBi el IPUHIIUII € OCHOBOIIOJIOMKHIM Y CUCTEMI I0PUCIUKIIITHOT0 3aXUCTY IIPaB 0co0u, amKe
HanO0i1b1I e(h)eKTUBHOIO HOTO ()OPMOIO € caMe CYJOBUH 3aXUCT MOPYIIEHNX, HEBUSHAHNUX UM OCIIOPEHUX IIPAB.

Busnauewo, 110 JOCTiIKeHHS MPUHIIATY 6E3CTOPOHHOCTI CYAAl € TEOPETHYHO i TPAKTMYHO 3HAUYIIIUM, OCKITbKHU
Ha IILOMY eTalli CyCHIiJIbHO-IIPABOBOI'0 PO3BUTKY HOT0 OCHOBHI MapaMeTpu i KpuTepii He TiMbKHU copMOBaHi HAa 3aKOHO-
JaBYOMY PiBHI, a I HeBiL €MHO I0B’A3aHi 3 pe3yJbTaTaMy IPOIecyaTbHOI AiAABHOCTI Takol imcTuryIii, Ax €Bpomeii-
CBKUI Cy[ i3 TIpaB JIIOJUHU.

Karouosi ciosa: 6e3CcTOPOHHICTD CYIIL, IPUHIAI, CYAOUUHCTBO, IIPABOCY .

Kozachenko Yu. A., Kalian. 0. S. THEORETICAL AND LEGAL ASPECTS OF JUDGE’'S IMPARTIALITY
AS A PRINCIPLE OF PROCEEDINGS

The article considers issues related to the theoretical and legal definition of the principle of impartiality of a judge
in terms of legal science, and describes the relationship of this principle with other conceptual principles of justice,
taking into account the temporal changes of modern law enforcement practice in a democratic and legal state.

The normative consolidation at the national and international level of the principle of impartiality of a judge is
the result of democratization of legal regulation of public relations, which increases public confidence in the court
as an institution and is one of the means to overcome negative trends in the public consciousness due to corruption,
politicization of public authorities, etc.

In addition, the conditions of normative regulation of the right to an independent and impartial court in the context
of ensuring the exercise of the right to a fair trial are analyzed. It is proved that the principle of impartiality of the court
is important not only for ensuring the functioning of the judicial system of Ukraine, it is an essential legal foundation
for society and the state as a whole, as it is an integral element of guaranteeing human and civil rights and freedoms
characterizes the level of development of the state as a whole. In a state governed by the rule of law, this principle is
fundamental in the system of jurisdictional protection of individual rights, because its most effective form is judicial
protection of violated, unrecognized or disputed rights.

It is determined that the study of the principle of impartiality of a judge is theoretically and practically
significant, because at this stage of social and legal development its main parameters and criteria are not only
formed at the legislative level, but also inextricably linked with the results of such institution as the European
Court. on human rights.

Key words: impartiality of a judge, principle, proceedings, justice.

ITocranoBka mpoOmemu. BimmpaBieHHA mIpaBo- HOPM MAaTepiajbHOTO IpaBa 3 HEYXUJILHUM JOTPH-
CYAIA € BUKJIIOUHOIO i HEBiUy:KyBaHOIO IpeporaT- MaHHIM 3acaf CyAouuHCTBA. IIpaBocyAns € He Tilb-
BOIO CYZIOBOI TLIKM BIAAM, 3aBAAHHSI AKOI CIPIMOBA- KU TapaHTi€l0 NPUHIANY BEePXOBEHCTBA IIpaBa Ta
Hi Ha CIpaBeAIuBHUil, 0e3CTOPOHHIN Ta cBo€UacHMI  3a0esleueHHS IpaB i cBOOOL JIOAWHH, a i BAKJINBOIO
PO3IJIsAL i BUpiIIeHHS CIpaBM CYLOM BiJIIOBiZHO 10  IepegyMOBOI0 PO30YAOBH AeMOKPATHUHOI, COIiasb-
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HOI, TPaBOBOI EeP:KABH, ajl2Ke ¥ OyIb-AKil 1eMOKpa-
TUYHIH fep:KaBi cyZ BUBHAETHCA TOJOBHAM IIPaBO3a-
XUCHUM Cy0’ €KTOM.

I3 MOMEHTYy MpOTOJIOINEHHA He3aJeKHOCTI Ta
MOYaTKy [JeMOKPATUYHUX II€PETBOPeHh B YKpai-
Hi IiANBbHICTD CyZOBOI cUCTEMM, 30KpeMa AacIeKTiB
e()eKTUBHOCTI Ta AKOCTi CYZOBOTO POBIJIANY CIIPaB,
mepe0yBae B IEHTPi yBarm Oep:KaBHUX i MOJMITHY-
HUX Aisg4iB, IOPUCTIB i COIi0JIOTiB, I'POMAaACHKOCTI.
HeBin’eMHUM CKIATHUKOM IIOHATTA «IIPABOCYAII»
€ 0e3CTOPOHHICTD CYZY AK O7HA 3 6a30BUX 3acaj Opra-
Hisallii cymoBoi Biagu Ta 3amMopyKa CIIPaBeAJNBOTO
CYZOBOTO 3aXWCTy IIpaB, CBOOOX Ta iHTepeciB KO-
Horo. OpHAK pesyJabTaTHd AOCHiIKEeHHS, IpOoBele-
HOTO YKPAlHCHKUM IIEHTPOM €KOHOMIYHWX i TmoJi-
TUYHUX HochaimkeHb imeni 0. PasymkoBa B OepesHi
2019 pory, cBiguars, 110 42,8% pecroHIeHTIB «30B-
ciM He IOBipAIOTH CYAOBiH cucTeMi YKpaiHu» i TiIbKU
1,8% ommranux «moBHicTIO HoBipsAtoTH» [1]. Ile BKa-
3y€e Ha aKTyaJIbHICTh AOCTIIKEeHHA 3MIiCTy IPUHIUIY
HeyIIepeIKeHOCTi CyAmi I yac posTisany CIpaBwH,
BU3HAUEHHA 0COOJIMBOCTEH HOT0 TIIYMayeHHA B MiK-
HapOJHUX CTaHJapTaxX Ta HaI[iOHAJbHOMY 3aKOHO-
JaBcTBi YKpainu I aHajisy IOpUIWYHUX TapaHTii
fforo 3abe3meueHHs.

Ouinka cranmy Jireparypu. 3MicT TpPWHIH-
MiB CYJOYMHCTBA POSKPWBAJIM B IpalAX IIPOBigHL
Bueni: B.B. ABep’anos, B.II. Basos, T.B. Bapdgo-
nomees, C.B. Kisanos, B.B. Komapos, P.O. Kyii6iza,
B.K. Martsi#tuyk, O.M. ITacenwox, B.I'. Ilepemenioxk,
B.®. IToropinko, C.II. Ilorpe6uak, .M. IIputuka,
II.M. Pabunosuu, A.O. CeniBanos, B.C. Credanux,
B.E. Terinko, F0.M. Togura, M.B. II8ik, }0.C. Illem-
YyyImIeHKo Ta iH. MeTor cTaTTi € TeOpeTHKO-IIPaBOBe
JOCTiIKeHHs 3MiCTy IPUHIINIY 0€3CTOPOHHOCTI Cy/I-
Ii Ta IOPUIAMYHNX TapaHTii fioro 3a0e3meueHHs 3Til-
HO 3 ITOJIOKEeHHAMY MiKHAPOAHUX CTAHJAPTIB i HAIIi-
OHAJLHOTO 3aKOHOABCTBA ¥ KPaiHU.

Burnan ocHoBHOTO MaTepiamxy. MixxHapoaHi cTan-
JapTtu y cdepi mpaBocyad BiIOMBAIOTh TO3UTUBHMI
JIOCBil (DYHKIIIOHYBaHHA CYAOBOI TiJIKM BJamu pPO3-
BUHYTUX JEMOKDATUUHUX AEPIKAB Ta PO3TIANAIOTH
TIPUHIUI HEeyIepeAKeHOCTl CYAiB i yac posTJid-
Iy COpaBu AK 000B’ABKOBY II€PEIyMOBY BEPXOBEH-
CTBa IIPaBa, HEBIMI €MHUI CKJIATHUK He3aJe:KHOCTL
IIpaBOCY/ A Ta OCHOBOIIOJOKHY TapaHTiio clipaBej-
auBoro cyny. 3riguo 3 myakToM 10 BucuoBry KoH-
CYJbTaTUBHOI pagu eBpomeiicbKux cyamiB Ne 1 (2001)
«HEe3aJIe}KHICTh CYAIiB € IPEPOraTUBOI0 UM IIPUBiJIe-
€M He JIJII 3aXMCTY BJIACHUX iHTepeciB, a B iHTepecax
BEPXOBEHCTBA IIpaBa Ta TUX, XTO ITYKAE Ta OUiKye
mpaBocyanas [2].

[IpunIUNT HeyIIEPeJPKEHOCTI CY A1 i yac posTJid-
Iy CIIpDaBU BiITBOpEHUH y HUBI[I Mi*KHAPOAHO-TIPABO-
BUX aKTiB, AK-0T: Pesoutomis 'enepanspuoi Acambirei
OOH «OcHOBHI TPWHIUIN HE3AJIEKHOCTI CYZOBUX
oprauiB» (1985 p.), Pexomerngamia Ne (94) 12 Kowmi-
rery MinictpiB Pagu €sponu «HesamexuicTs, mie-

BicTh Ta poJib cymamiB», €Bpomeiicbka Xapria mpo
craryc cyanis (1998 p.), BucaoBok KorncyrpraTuBHOI
pazxu eBpomeiicbKkux cyaniB Ne 1 (2001) mpo cramzap-
TH HE3aJIeKHOCTI CYZIOBUX OPraHiB Ta HE3MiHHICTH
CynaniB, BUCHOBKHU €BpomeiicbKoi Komicii «3a memo-
Kparito uepes mpaBo» (Benemiancbkoi komicii) Torro.

BescTopoHHICTL cyAy O3HAYA€ BifICyTHICTH yIIe-
pemxeHocti Ta cy0’exktmBismy. Bumora cymoBoi
HEYIepeIsKeHOCTI € PO3BUTKOM OCHOBOIIOJIOMKHOTO
mpuHIUNy, chopMyaboBaHoro me B uyacu Crapo-
naBHbOro Pumy: nemo esse debet judex in propria
causa — «HIXTO He MOXKe OyTM CYAIE0 y BJIACHiH
copasi» [3, c. 183]. KoncynbraTuBHa pajsa €Bpomeii-
ceRuX cyaniB y Bucuosry Ne 1 (2001) marosormye,
110 «3HAYYIIICTD I[bOI'0 IPUHITUITY BUXOIAUTH 38 MeXKi
OKpeMoi cymoBoi cupaBu Ta ii cropin. Cynosi#t Biaagi
TIOBMHHI JOBipATH He JIMIIIe CTOPOHU OKPeMOi cIpa-
BU, a ¥ CYCILILCTBO 3arajoM. TakuM UYWHOM, CYIIs
He IIPOCTO Mae OyTH BiTbHUM Bif OyIb-AKUX 3B’ A3KiB,
CHUMIIATi#, a ¥ IOBUHEH yBaKaTHUCA BIIBHUM Bif yIre-
PEeIsKeHOCTI 3 TOYKK 30PY PO3CYIJIUBOTO CIIOCTEDi-
raua. B iHmomy pasi foBipy A0 CyI0BOI BIafu MOKe
OyTu migipBano» (myukT 12)[2].

Ha misxkHapogHOMYy piBHI ITpaBoO Ha POBTJIAL CIIpa-
BU HEyIepemKeHUM CYIOM TapaHTyeThcsa €BpoIeii-
CHbKOI0 KOHBEHIIIE€I0 3 MpaB JoAuHK (paTudikoBana
3akonoM Ykpainu BepxoBuoi Pamm Vkpainum Bif
17 munaa 1997 poxy Ne 475/97-BP), crarra 6 axoi
mepenbavae, o «KOKeH Ma€e IPaBo Ha CIIPaBeIJINBII
i mybrivHMH PO3IJIAL HOT0 CIIPABU BIIPOTOBIK PO3YM-
HOTO CTPOKY He3aJe:KHUM i 0e3CTOPOHHIM CymOM,
YCTAHOBJIEHNM 3aKOHOM, AKWI BUPIIINTH CIIip IIOK0
#oro mpaB Ta 000B’A3KiB I[MBiILHOTO XapakTepy ado
BCTAHOBUTHL O0I'PYHTOBAHICTb OYIb-IKOTO BUCYHYTO-
T'0 TPOTH HHOT'O KPUMiHAJIBHOTO 00BUHYBaUeHHA» [4].

€BpomeiicbKuil Ccyn i3 mpaB JOAWHU (mai —
€CILJI) zabesmeuye cucTeMaTUUHUH MiAXiT 10 BU3HA-
YeHHA 3MICTy NPUHIUIY HeyIepeaKeHOCTi cymami
il 4ac PosIJIALY CIPaBU Ta PO3KPHUBAe MOT0 BaK-
JINBi acIeKTH y CBOIX IIPaBO3aCTOCOBHUX DPillleHHAX,
K1 € IpKepesoM IpaBoBOi cucTeMu YKpainu (3TiZHO
3 MOJMIOMKeHHAMY 3aKoHy YKpainu «IIpo BUKOHAHHSA
pileHs Ta 3aCTOCYBaHHA IPAKTUKU CBPOIEHCHKO-
ro cyny 8 mpaB Jiopunm») [5]. €CILJI BuOKpeMIIoe
00’exkTuBHUM i cy0’eKTUBHUI Kputepii ominku 6es-
croporHocTi («Kyprianou v. Cyprus», myaxr 118 [6];
«Piersack v. Belgium», myakTt 30 [7]; «De Cubber v.
Belgium», myuxTu 25, 26 [8]).

Cy0’exTuBHA HeyIepeIKeHiCTb Mae 0coOUCTUiH
xXapaxTep, IMoB’dA3aHa 3 0c000I0 CyAi, 3 HOro 0cobu-
CTUMU TTePEKOHAHHAMU, 3YMOBIIOETHCA IOBEAIHKOIO
CYIZi B KOXKHOMY KOHKPETHOMY BUIIaAKY Ta HE00Xis-
HiCTIO BCTAHOBUTH, UM MaB BiH 0COOHMCTY 3aIliKaBJiie-
HicTh a00 ymepem:KeHicTs y meBHil cupasi. Ogun i3
cy0’eKTUBHUX BUABIB HeyIepemIKeHOCTi — mybriuna
MOoBefiHKA CYAMi, 1OT0 MyONiuHi BHCJIOBIIOBAHHSI,
III0 MiCTATH OLIHKY il UM MO3UITil OfHi€l 3i cTopin
cupasu [9, ¢. 25]. Hampuriaz, y cupasi «Belukha
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v. Ukraine» (2006 p.) €CILJI miiiroB BUCHOBKY IIPO
MOPYIIIeHHS Ccy0’€KTUBHOTO KpHUTEpPil Heymepemxe-
HOCTi, OCKiTbKHU OymiBesbHA KOMIaHiA (BigmoBizau)
0e3KOIITOBHO 3abesmeynyia Cyl I'paTaMu JJjd BiKOH,
HaJaJa KOMII ' I0Tep Y KOPUCTYBAHHSA Cy Iy 1 BiTpeMOH-
TyBaJa ONAJIOBAJILHY cUCTEMY cyay (myukTu 44, 51)
[10]. €CILJI maromomrye HAa TOMY, 1110 0OcOOmCTa HE3CTO-
POHHICTB CyZ/i TOBMHHA MPe3OMyBaTHUCA 3a BifCyT-
HOCTi moKasiB 3BopoTHOTO («Kyprianou v. Cyprus»,
nyHKT 119 [6]).

Ilix yac TaymaueHHA NPUHIUIY HeyIepemxe-
Hocti cymmi €CIIJI mHe obOMexyeThess Cy0 €KTUB-
HUM KpPHUTepieM, a BpaxoBye 00CTaBWHU, IIOB’s3aHi
3 BUKOHYBAaHUMU (DYHKIIAME CYAJi Ta BHYTPIiITHBOIO
oprauizarmieto cyny (00’ekTuBHME migxing). ¥ cmpasi
«De Cubber v. Belgium» (1984 p.) €CILJI BizTBOpIOE
BUXiMHY 3acafly CYZOUMHCTBA — «IIPABOCYAIA Mae
He TLTbKW YMHUTHCSI, a Ma€ TaKOXK OyTU BUIHO, IO
BOHO YMHUTLCA» (IYHKT 26), TOMY OyIb-AKUHN CYII,
00 AKOTO € OOI'PYHTOBAHI mificTaBy mMO000I0BATHCS
B ymepemkeHocti, mae Oytu BigBemenuit [8]. Tobro
0e3CTOPOHHICTL PO3IIHIOETHCI AK BAKJIMBHKA 30B-
HIiITHii eJIeMeHT CyA0UMHCTBA.

06’eKTUBHA HEYIEPeIKeHiCTb CTOCYEThCA (QYHK-
IIIOHAJIBHOTO XapaKTepy AiAJBHOCTI CYAYy Ta CTPYK-
TYPHUX NHUTaHb opramisamii ckiamy cyny. O6’ek-
TUBHUH KpUTepiit 6e3CTOPOHHOCTI CYAIi CTOCYETHCA
iepapxiunux um iHMUX 3B’ A3KiB MiK CyzIe10 Ta yuac-
HUKaMHU IIPOIIeCy; MOPYIIeHHI 3aKOHOaBY0 BCTAHOB-
JIeHOi mporeaypu (hopMyBaHHS cyay (KoJerii cyamaiB)
I8 pO3TAAAY KOHKDPETHOI CIIpaBU; 3MiHU TepPUTOPi-
aJIbHOI IiICYJHOCTI i HEITOBiIOMJIEHHS CTOPOHHU IIPO-
IIecy PO TaKe pinreHHA a60 TPO OPUAWYHI mMifcTaBU
pillleHHA; HEZOTPUMAHHA MOPAAKY IPUSHAUEHHS
eKcrepTusu a0 HeHaJNeKHe BUKOHAHHS €KCIepTa-
MU CBOiX 000B’s3KiB; HEXTyBaHHA IPaBUJIAMU OIliH-
KU J0KasiB Tomo. Hampukianm, mopymeHHAM 06’ €K-
TUBHOTO KPUTEPil0 HeyIepeasKeHOCTi Cy A1 B cIIpaBi
«Sovtransavto Holding v. Ukraine» €CIIJI Busnae
(akT BTpyuaHHS B MPOBAIKEHHS OPTaHiB Jep:KaB-
HOI BJagy HAWBWINOTO PiBHA, 30KpeMa IIpesumenTta
Yxpaiuu, o, Ha gymry €CILJI, cBiguuTs mpo 6Gpax
moBaru Ao camoro ()yHKIIIOHYBaHHA CYZOBOI TiJIKU
Baazu (mysrT 80) [11].

B acmekTi 00’€KTUBHOTO KPUTEPi0 NOIiIBHO 3ra-
natu moso:keHHA Pexomenpamii (94) 12 Kowmitery
MisnicTpis Pagu €Bponu 1momo HesamrexHOCTi, edek-
THBHOCTI Ta POJIi CYAMiB, 3TiTHO 3 AKUM CYIIi IIOBUH-
Hi mpuiiMaTu cBOi PilleHH IIIJTKOM He3aJIeKHO i MaTn
3Mory miaTu 0e3 o0OMe:KeHb, 0e3 HeIpPaBOMOUHOTO
BILIUBY, Mif0YPeHHS, THUCKY, IOI'PO3, HEIIPABOMOY-
HOTO IPAMOT'0 Y1 HEIIPAMOTO BTPYUaHHA (He3aJIeKHO
Bif TOro, 3 UMiioro OOKY Ta uepes sSKi MOTHBU BOHO
3pificHoBasock). Cyani MaroTh OyTH IiIKOM BilbHU-
MU y BUHECEHHI HeyIepesKeHOoro PillleHHA y cIpaBi,
AKY BOHU PO3TJIANAIOTE, IOKJIATATICh HA BHYTPIITHE
IepeKOHaHHsA, BIacHe TIyMaueHHA (DaKTiB Ta YMHHE
sakonogaBcTso (puamum 1.2.d) [12].

Crhig sasHaunMTH, IO HASBHICTH O03HAK OIHOIO
3 KpuTepiiB 6€3CTOPOHHOCTI He BUKJIIOUAE MOKJINBO-
CTi OHOYACHOI HAsBHOCTI O3HAK iHIIIOr0: MOBEIiHKA
CyAIi MOXKe BUKJWKATH CYMHiBU B HOTO HeyIepe-
IKEeHOCTi 3 TOUKM 30py 30BHIIIHBOTO CIIOCTepiraua
(06’eKTUBHUN KpuUTepiit) # i3 TOUKM 30py ocodmeToi
3ainTepecoBaHocTi (cy0’eKkTuBHUY KpuTepiit). TodTo
HeyIepeIKeHiCTh CYAAi Mae OI[iHIOBATHUCh 3 ypaxy-
BaHHAM i 00’ €KTHBHOTO, i Cy0’€KTUBHOTO KPUTEPiiB.
Kpim Toro, €CILJI Harosomnye Ha TPETHOMY KPUTEPii,
AKUI 3aCTOCOBYETHCA ¥ Pasi POBTIIALY CIIPABU CYAI0M
V CKJafAl KimTbKOX CYZAmiB; BiH mepembauae Bu3HA-
yeHHS 0e3CTOPOHHOCTI KOMKHOTO i3 CYALIB OKpemo
Bil cy0’eKTMBHOTO ¥ 00’€KTHMBHOTO KpHUTEpiio, Te,
Yy MaiThb Micile (paKTm, AKi TOBOPATH IIPO yIepe-
IKeHicTh Kojerii cymiB saranom («Kyprianou v.
Cyprus», myukr 118 [6]).

¥ BucuoBry Ne 1 (2001) KorcynpraTuBHa pajga
€BPONENCHKUX CY[IiB 3BepTa€ yBary, I0 He3aJlex-
HICTHh CYZOBOI BJIAAW Ta HEYIEPEIKEHICTh CYIIiB
Mae 3abesmeuyBaTHCA BHYTPIITHIMM CTaHAApTAMU
arHa#Bumoro piBua (myHKT 14) [2]. B Yk paiHi mpa-
BO 0co0M Ha CIpaBeIJIMBUM CY[d YCTAHOBJIEHE IIPO-
IecyaTbHUMU KOAU(DIiKOBAaHUMM aKTaMu. 3aKOHOM
Yxpainu «IIpo cyzmoyctpi#t i craTyc cyAmiB» KOMXK-
HOMY TapaHTYEThCA B3aXUCT HOTO IpaB, cBOOOA Ta
iHTepeciB y PO3YyMHi CTPOKM He3ase:KHUM, 0e3CcTo-
POHHIM i clipaBeAJIMBUM CYOM, YTBOPEHUM 3aKOHOM
(crarra 7) [13]. SrigHO 3 MOJIOKEHHAMY HAI[IOHAb-
HOTO 3aKOHOJaBCTBa YKpainu ocoba, BCTymarouu Ha
mocafly Cynji, mpucArae YKpaiHCBKOMY HapomoBi
00’eKTHBHO, 0€3CTOPOHHLO, HEYIepem:KeH0, Hesa-
JIEXKHO, CIPaBeJJINBO Ta KBasi(hikoBaHO 3AifCHIO-
BaTU NIPABOCYAAA Big iMeHiI YKpaiHu, KepyBaTHUCh
IPUHIWIIOM BEPXOBEHCTBA IpaBa, MiJKOPIOBATHUCH
JInIe 3aKOHY, YeCHO i CYMJIIHHO 3IiICHIOBATH IIOB-
HOBAKEHHS Ta BUKOHYBaTH 000B’ I3KU CY[IIi, JOTPHU-
MyBaTHCA eTUYHUX MPUHIMUIIB i TPaBUJI MOBEAIHKNT
Cynmi, He BUMHATHU Oifi, IO IIOPOYATH 3BAHHS CY[I-
ni abo mimpmBaioTh aBTOpUTET mpaBocyand. OTike,
HeyIepeIKeHni PO3TJIAL CIIpaB € 000B’ ABKOM Cyai
Ta CKJIAJHUKOM HOTO IIPUCATH.

IIpaBo Ha posraAx cupaBu 0€3CTOPOHHIM CyZOM
mepembauae HASIBHICT, KOHKPETHUX TapaHTiil, SKi
0 mo3BOJMMIM peasi3yBaTHM MOTO B MOBHOMY 00CA31
i 3abesmeunTy e)eKTUBHE IIOHOBJIEHHS B IIpaBax 3a
JOIIOMOT'0OI0 IIPABOCYAMAA, IO BiAIOBiZae BHMOTaM
CIIPaBeIJINBOCTI.

Imcturyr BimBomy (camoBimBomy) cymmi (cyzmy)
€ OfIHi€I0 3 OCHOBHUX TapaHTiii 3a0e3meueHHs 0e3CTO-
POHHOCTI Cy/i B POSTJIALL CIIPABH, KA «IOKJIMKaHA
3a0e3IMeunTy HaJiTHUH 3aXUCT MIPOIIECY Bix iMoBipHO
HETaTUBHOTO BILIMBY 3 OOKY yIepem:KeHOTO CYIY»
[14, c. 155]. I3 MmeTOI0 BUKOHAHHSA 3aBJaHb CYLOUYNH-
CTBa CYAOd Ma€ 3MiCHIOBATH OI[IHKY AOKAasiB, dAKi
€ y cIpaBi, 3a CBOIM BHYTPiIlIHIM IIepEKOHAHHAM,
III0 I'PYHTYEThCA Ha ixX 0esmocepelHbOMY, BCeOiuHO-
MY, IIOBHOMY Ta 00’€KTUBHOMY JOCJiIKeHHi; KOTHI
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JOKas3| He MAIOTh JJId CYIy 3a3JaJierifib yCTaHOBJIe-
HOI CUJIH.

3rigHo 3 BiTUMBHAHUM IIPOIECYATHHUM 3aKOHO-
JaBCTBOM IIiICTABH JJIA BiBOAY CYIAI MOKYTh MaTH
00’eKTUBHUM UM cy0’eKTUBHUN Xapaktep. Ilimcra-
BU [JS BifiBoAy cyami cy0’e€KTHMBHOTO XapaKTepy
MalTh Miclie 3a YMOB YIEPeIKeHOCTi CyAmi Iomo
KOHKPETHOTO YYaCHHKA CIpaBu ab0 yIepem:KeHOCTL
CyIAi B pe3yJabTaTaX pO3IVIAAY CIOpaBu (30KpeMma,
SKIIO CYAAsA € uIeHoM cim’i a00 OMMBbKUM POAMUEeM
0yIb-KOr0 3 YYaCHUKIB CYZI0BOI0O IIPOIECY; AKIIO CYI-
I 0OpaB yuacThb y CIpaBi IK CBiJOK, eKCIIepT, cIelia-
JicT, mepeKJaazad, mpeJCcTaBHUK, afBOKAT, CEKpeTap
cymoBoro 3acimamus). Cepex mimcTaB A BimBoxy
cynni 06’€KTUBHOTO XapaKTepy MOKHA BUOKPEMUTH
MOPYIIeHHS IIPOIeCyaJbHOT0 MOPSAAKY BU3HAUEH-
HA CYAAi JJId POSTIAAY cIpaBud ab0 BUMOTH IIIOLO
HEMOJKJIMBOCTI ITOBTOPHOI yuacTi CynAi y posTiazi
CIIPABU B CY[Ii iHITIOI iHCTAHITII TOIITO.

Crin sasHaumTH, IO BMMOTa HEyIepeI:KeHOCTi
BHUCYBAETHLCS He JIUIIIE 0 MPo(eciiHuX CyaaiB, a i 10
IPUCSKHUX, Yepe3 SKUX Hapo O0e3mocepeHbo bepe
yuacThb y 3JilfiCHeHHi mpaBocyAasa. 3rigHo 3 YKpaiH-
CBKUMM IIPOIECYATbHUM 3aKOHOJABCTBOM MPUCIKHL
0epyTh yUaCTh yV POSTJISAL OKPEMUX KaTeropiii Kpu-
MiHAJBHUX Ta MUBIIbHUX CIIPAB, 3a0€3IeUYI0UN I[UM
IPOMAJICLKUH KOHTPOJIb ¥ chepi cymoumHeTBa. SIKIIT0
% KpuMinanbHuii mpouecyaabHUR KOLeKC YKpaiHu
BU3HAUAE IIICTABYU Ta HMOPALOK BiIBOAY MPHUCANKHO-
ro Ha piBHi 3 mpodeciitaum cyamero (crarrsa 75 [15]),
tro [{uBinbHUI mpomecyanpHUN KOJEKC YKpaiHu He
mepenbayae MOMKJIMBOCTI 3aCTOCYBaHHA IHCTUTYTY
BifIBOZY IPUCSKHOTO B pasi fioro ymepemKeHoCTi, 110
€ IPOTaJIMHOIO MPOIeCYaTbHOTO 3aKoHOmaBcTBa [17].

ITopsg 3 iHcTUTYyTOM BifiBOAY rapaHTieio 06’ €K THB-
HOT'0 PO3TJIALY CIPABHU Ta 3amMo0iraHHsd 3aTATYBaHHIO
mpotiecy € iHetuTyT camoBigBony. Cynmsa 30008’ sa3a-
HUH 3asBUTU CAMOBiIBi] y BUMIafKax, nepeadaueHux
IIpOIeCyaJbHIM 3aKOHOJABCTBOM, V Pasdi HasgBHOCTL
yIepeI:KeHOoCTi 1I0J0 OJHOTO 3 YUACHUKIB IIPOIECY,
a TaKOXK Y pasi, AKIIO CYAAl 3 10TO BIACHUX IKepes
CTaJI¥ BijoMi oKa3u uu (DAKTH, AKi MOKYTh BILTUHY -
TH Ha Pe3yJbTaT PO3TIAAy cripaBu. To0TO mporecy-
aJbHe 3aKOHOJABCTBO BCTAHOBJIOE 000B’SA30K CYAIL
3adBUTH CAMOBiJBiJ Bij y4acTi B po3ryifafi crnpaBu
V BUTIAIKY HEMOKJINBOCTI YXBaJIeHHI HUM 00’ €K THUB-
HOTO pimeHHsa y crupasi. [lorom:xyemocs i3 1ymMKoio,
1170 3HAYHA YaCTHHA CYMHIBIB I0Z0 0c00MCTOI Oe3cTo-
POHHOCTI cyaai 3 MOTMIAAY cy0’€KTUBHOTO KPUTEPiio
MorJia 6u OyTH 3HATA 3a 6e3yMOBHOI peaisaiii mpasa
Ha camoBinBig [16, c. 114].

Bucnosku. Takum unHOM, OAHIEI0 3 0a30BUX 3aCa
opramisarii cymoBoi BJagud Ta TapaHTIEI0 CYI0BOTO
3aXMCTy IpaB, cBOOOJ Ta iHTepeciB ocobu € 6Gescro-
POHHICTB CyAAi Iim wac BigmpaBiaeHHSA IPABOCYIAA.
CynoBuil posTJis] MOBUHEH 3TiACHIOBATUCS CYI€I0,
AKUH He Mae 0cobmCTOl 3aiHTEepecoBaHOCTI B cmpaBi
i AKUH CIPOMOKHUN BUKOHATH POJIb HEyIepemxe-

HOTO apbiTpa, 110 MpuiiMae PillleHHS 3a BHYTPIMIHIM
ePeKOHAHHAM, SKe IPYHTYEThCA Ha 0e3II0CePeIHbO-
My, BCeOiuHOMY, IIOBHOMY Ta 00’€KTUBHOMY JOCJIi-
IKeHHi TOKasiB, Ta BiIIOBITHO 10 HOPM 3aKOHY.

OCHOBHMMY IOPUAVNYHUMU TAPAHTIIMU ITPUHITH-
my 0e3CTOPOHHOCTI CYAALI Imif uac Po3IIALy CIpaBU
cim HasBaTH: iHCTUTYT BimBOAY (camoBimBOIY) CY-
Ii; iIHCTUTYT OCKap:KeHHs CYJOBUX PillleHb 10 BUIINX
CYZIOBUX 1HCTAHIIIM; AUCHUILIIHAPHY BigIIOBimasb-
HiCTh cyAmi 3a yMucHe a00 BHACTIZOK Hem0aIoCTi
MOPYIIIeHHS IPaBUJ IMOAO BigBOAy (CcaMoBigBOIY);
KPUMIiHAIBHY BiJIOBiZAJIbHICTD CYAIi 3a IIOCTAHOB-
JICHHS CBiJJOMO HEIIPaBOCYIHOT'O PiIlIeHHS; IePerJIa
CY/ZI0BOTO DillleHHs Y 3B’A3KY 3 BUKJIOUHUME 00CTa-
BUHAMHU, a caMe y 3B’ A3KY 3 YCTAHOBJIEHHIM BUPOKOM
Cyny, 110 HabpaB 3aKOHHOI CHJIN, BUHU CYALl y BUH-
HeHHi KPMMiHAJBHOTO IPABOIOPYIIEHHS, BHACTIIOK
SKOT0 0YJIO YXBAJIEHO CYI0Be PillleHH.

CrpaBeqIuBuii HEyIepeIKeHUH POBTIIAL CIIPABH,
170 Bif0yBa€eThCA HA 3acajaX BEPXOBEHCTBA IIPaBa, 3a
YMOBU JOTPUMAHHS BCTAHOBJEHOI 3aKOHOJABCTBOM
IIPOoITeCyaJbHOI (DOPMU AiAIBHOCTI CYIy Ta IMPABUJIb-
HOTO 3aCTOCYBaHHA HOPMHU MaTepialbHOTO IIPaBa JJIsd
BPEryJII0OBAHHS CIiPHUX IIPABOBiITHOCHH € OCHOBHUM
YMHHUKOM aBTOPUTETY CYAOBOI BIaau, 3a0e3MeUeHH
BIIEBHEHOCTI CYCIIiIbCTBA B UECHOCTI Ta HEIi K yIHOC-
Ti CyamiB.
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TAPAHTII BABE3NIEYEHHS TA PEAJISAINIT KOHCTUTYIIIMHOTO ITPABA JIIOJNHA
HA 0XOPOHY 310POB’d

IIpeameToM HOCTiAKEHHS CTATTI € POSKPUTTA 3MIiCTy rapaHTii 3abes3meueHHs Ta peanisalii KOHCTUTYI[IHHOTO IpaBa
JIIONVHY Ha OXOPOHY 3[0P0B’A. BusHaUeHO: TOIPY 0BOJIi 3HAUHY KibKiCTh HODMATUBHUX aKTiB, IPUCBAUEHIX PETYIIIO-
BaHHIO IUTAHHA 3a0e3leueHHs Ta pealisallii mpaBa JIOIUHA Ha 0XOPOHY 30POB’ S, HA MPAKTHIIL JJIS TOCATHEHHS IIOCTaB-
JIEHUX IIiJIell BUHUKA€e UMMaJIo IPo6JIeM, BUPIiIeHHA AKUX € aKTYaJbHUM Ta BUMAarae KOMILIEKCHOTO migxony. IIpoana-
JIi30BaHO Pe3yJbTATH OKPEMUX JOCTiMKeHb IOA0 JOTPUMAHHA Ta TapaHTill IpaB JIOAUHU V cepi 0XOPOHU 30POB’ 4,
a TaKOoK HOpMATHBHE BM3HAUEHHS 3MiCTy IIpaBa JIOJUHM HA OXOPOHY 3I0POB’S Ta rapaHTiii IbOro IpaBa. 3BEPHEHO
yBary Ha HasBHICTh IEBHOI IIPABOBOI KOJIi3il MiK pisHMMM HOPMATUBHUMY aKTaMu Ta Po3’ icHeHHAMU KoHCTUTYIiIHO-
ro Cyny Ykpainu mono 6e30IIaTHOTO HAZaHHA MeJUYHOL JOTIOMOTY B IEP:KABHUX Ta KOMYHAJIBHUX B3aKJAZaX 0XOPO-
HU 3710poB’d. HamaraHHAM BUPIIINTH BKasaHy IIPo0JIeMy CTAJN0 YXBaJeHHA HU3KYM HOPMATHBHUX aKTiB, CIIPAMOBAHUX
Ha 30iJIBINIeHHSA rocIogapehKoi Ta (piHaHCOBOI camMocTifiHOCTI IUX 3akJjaafxiB. [IpoaHanisoBaHo cTaH 3BepHEHB 10 MiHic-
TepPCTBA OXOPOHU 37I0POB’ S YKpaiHU IT00 HaJaHHA MeIMYHOI JOIIOMOTH, 0€30ILIaTHOTO 3a0e3meueHHs JiKaMu Ta BUPO-
0aMu MeIMYHOIO IpU3HAUeHHA Ta 3 sIcoBaHO, 110 3a 2020 pik mOpiBHAHO BEJUKOIO 3aJIUIINIACI KiTbKiCTh 3BePHEHD i3
6ory rpomanas xo MOS3 mono came: a) 6e3KOIITOBHOTO HaJaHHA MeIUUYHOI JOIOMOTH; 0) MiIBroBoro abo 6e30mIaTHOTO
3a0e3meueHHA JiKaMu Ta BUpo0aMu MeIUYHOTO IpU3HAUeHHA. PO3KpUTO 3MicT rapaHTiii mpaBa JIIOAUHY NI pPeasisamii
IpaBa Ha OXOPOHY 3[0pPOB’sd, HA HAJAHHI MeIUUYHOI JOMOMOru. PO3IJIAHYTO CYTHICTh KOHKPETHUX IIPo0JeM, AKi HUHL
BUHUKAIOTh Ha ILIAXY peaisalfii mpaBa JIOAWHU HAa OXOPOHY 370POB’d, AK-OT OILIaTa HOAATKOBUX MEIUYHUX IIOCIYT
Ta JiKapchKUX 3aco0iB Ta 3a Tapudamu, 10 He BXOAATH IO MaKeTiB MOCAYT MPOrpaMy METUYHUX TapaHTiil; BiANIKOIY-
BaHHSA 3 IePIKABHOTO OI0JI’KETY 3a IPOrpaMoi0 MeJUUHNX rapaHTiil 3aCTOCYBAaHHSA JiKapchbKuUX 3ac00iB, AKi He BKJIIOUEHL
1o HarionaipHOTO0 Tepeliky OCHOBHUX JiKapChbKUX 3aC00iB, AKi MiAIATa0Th 3aKyIiBIIi 3aKIaaMu 1 yCTAaHOBAMU 0XOPO-
HU 3[0POB’d, 170 TTIOBHICTIO 460 YaCTKOBO (DiHAHCYIOTHCS 3 IeP:KABHOTO Ta MiCIIeBUX OI0[KETiB; YIPOBAAKEHHS IO CUCTe-
MU OXOPOHH 37I0POB’ A IIPOTPaMU MeIMUHOTO CTPAXyBaHHSA; peajbHe 3a0e3IeueHHs 0e30IIaTHOIO Ta MiJIbIOBOTO BiIIyCKY
JMiKapchKUX 3ac00iB 3a pelentaMu JiKapiB y pasi aMOyIaTOPHOTO JiKYBaHHS OKPeMUX I'PYI HACEJEHHS Ta 3a IeBHUME
KaTeropifaMu 3aXBOPIOBaHb. 3p0o0JIeHO BUCHOBKY IO0 HEOOXiTHOCTI BJOCKOHAJIEHHA HOPMATUBHUX IIPUIINCiB, B0KpEMa,
CTOCOBHO OIOJIXKeTHOTO (DiHAHCYBAaHHS TaJys3i 0XOPOHH 3J0POB’ s, AK-0T 3a0e3MeUeHHA BUKOHAHHS 3aBJaHb JeP:KaBHOIO
(hiHaHCYBaHHA rapaHTiii MeAMYHOTO 00CIYTOBYBAHHA HACETEHHA.

Kawovyosi crosa: rapanrii 3abesneueHHd, MeIMYHA JOIOMOra, MeJuUHa ped)opMa, IPaBO Ha OXOPOHY 3L0POB’d,
CKapru.

Ivanova N. S., Pedan V. I. GUARANTEES OF PROVIDING AND IMPLEMENTING THE CONSTITUTIONAL
RIGHT TO HUMAN HEALTHCARE

The subject of this article is the research of the content of guarantees for the provision and implementation of the
constitutional human right to health care. It is determined that despite a significant number of regulations on the
regulation and implementation of the human right to health care, in practice to achieve these goals many problems
appear, the solution of which is relevant and requires a comprehensive approach. There are analyzed the results of
individual studies on the subject of observance and guarantees of human rights in the field of health care, as well as
the normative definition of the content of the human right to health care and guarantees of this right. The attention
is drawn to the existence of a certain legal conflict between various regulations and explanations of the Constitutional
Court of Ukraine on the provision of free medical care in state and municipal health care facilities. To solve this problem
anumber of regulations aimed at increasing the economic and financial independence of these institutions were adopted.
There was analyzed the state of appeals to the Ministry of Health of Ukraine regarding the provision of medical care,
free provision of medicines and medical devices and proved that in 2020 there were a relatively large number of appeals
from citizens to the Ministry of Health regarding: a) free medical care ; b) preferential or free provision of medicines
and medical devices. The content of human rights guarantees for the exercise of the right to health care, in particular,
to the provision of medical care, is revealed. There was considered the essence of specific problems that currently arise
on the way to the realization of the human right to health care, namely: payment for additional medical services and
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medicines and tariffs that are not included in the service packages of the medical guarantee program; reimbursement
from the state budget under the program of medical guarantees for the use of medicines that are not included in the
National List of Essential Medicines to be procured by health care institutions, which are fully or partially financed
from the state and local budgets; introduction of a health insurance program into the health care system; real provision
of free and preferential dispensing of medicines according to doctors’ prescriptions in case of outpatient treatment of
certain groups of the population and for certain categories of diseases.

The conclusions were made on the need to improve regulations, including ones on budget funding for health care, in
particular, provision of the public funding for health care guarantees implementation.

Key words: guarantees of care, medical care, medical reform, the right to health care, complaints.

ITocranoBka mpodaemu. Bigmosiguo xo cr. 3 Kon-
CTUTYII YKpaiHu «JIioguHa, i KUTTI 1 340poB’d,
YecTh 1 rifjHicTh, HEJOTOPKAHHICTS i Oe3IeKa BU3HA-
I0TbCA B YKPAiHi HABUIIOIO COIiaJbHOIO IIiHHICTIO.
IIpaBa i cBoOOqM MIOAMHY Ta X TapaHTii BUSHAUAIOTH
3MicT i cIpAMOBaHiCTD AiATBHOCTI Mep:KaBu. Jlepxa-
Ba BIJAIIOBifae mepen JIIOAWMHOIO 38 CBOIO JifJIbHICTB.
YTBepmKeHHS 1 3a0e3meueHHs IpaB i ¢BoOO JIOIH-
HU € TOJIOBHUM 000B’A3KOM gep:kaBu» [1]. Yrazani
KOHCTHUTYI[ifiHI ITOJIOKEHHA SHAHUIIJIN CBOE BTiJIEH-
HI V YACAEHHUX BiTUMBHAHUX HOPMATHBHUX aKTaX,
30KpeMa, y cdepi OXOpOoHU 370pOB’d, AKi BUCTyIa-
I0Th K TapaHTii 3a0e3meueHHs Ta peatisallii KOHCTH-
TYIiAHOT0 IpaBa JIOAWHY i TPOMaJIHIHA B I[ill ray-
3i misJMBHOCTI MepIKaBH, IO € BeJIbBMH aKTyaJbHUM
OUTAHHAM chorofenHA. OTHAK HA MPAKTUIL BUHUKAE
Oarato mpo0OJseM, OB’ A3aHUX i3 peaisaIlieio I[HOTO
KOHCTUTYIIHOTO TIpaBa. 3arajoM, MOKHA OXapak-
TePU3yBATH BKasaHi mpobjaeMu AK Ipo0JeMH IIpa-
BOBOT0, EKOHOMIUHOT'O Ta OpPraHi3allifHOTO XapaKTe-
py. Bupimenusa nux npo0JeMHNX MUTAHb € BeJIbMH
aKTyaJbHUM y Uac pe)opMyBaHHSA MEeTUUHOI rajysi,
ITI0 BUMArae OKPEeMOro I'PYHTOBHOT'O TOCiJ3KeHH.

AHami3 ocTaHHIX docHigMkeHb Ta MyOmiKaIii.
ocrimxeHHAM TUTAaHb 3a0e3MeUeHHA Ta peasisalii
rapaHTiii mpaBa Ha OXOPOHY 370POB’SA y BiTUMBHA-
Hifl HAyIi IpHUCBAYEHA BEJbMHU IIHPOKA IUCKYCid.
30KpeMa, 3aCHyroBYIOThH Ha yBary HOMVIAOU TaKUX
BiTunsHAHNX yueHux, gk C. Crenenko, B. Crenenko,
I. Centora, 10. Hazapko, II. Kapamuinesa, . Pagu-
ma, H. YnoBuuenko.

Taxk, C. Crenenko, B. Crenenxo, I. Ceniora y cBo-
ili 'pyHTOBHI# Ipalli BUBHAUYAIOTH 3aTaJbHY CTPYKTY-
Py Ta Kjacudirailiro mpas JOAWHA y cepi 0XOpoHN
3I0POB’d, a TAKOJK MpaBa JIOAWHU i OKPEMUX TPYII
HaceJIeHHA B Iift ramysi[2, ¢. 53]. [Ipegmerom mociri-
mrenna 0. Hasapko € muTanHa rapanTiit peasisaiii
IIpaBa Ha OXOPOHY 3[0pOB’d B YKpaiHi Ta B KpaiHax
€spomeiicbkoro Coo3y, MpoaHaIiz0BAHO HOPMATHB-
He 3a0e3IeUeHHs IpaBa Ha 0XOPOHY 30POB’ A 3a Mix-
HAPOJHMMU Ta HAIlIOHAJIbHUMY IPABOBAMU aKTaMH,
POBTIIAHYTO IIPABOBi KOHIIENIIii peasisaIlii mpaBa Ha
OXOPOHY 3I0POB’sA, 0COOJMBOCTI rapaHTiil ix 3a0es-
meueHHa [3, c. 405]. 1. Kapamwumes, f. Pagwumi,
H. YnoBuueHKo y CBOi#l po6OTi BU3HAUAIOTH Y CHCTEMI
OXOPOHH 370P0OB’d (PyHIAMEHTaIbHI IPobaeMu, SKi
BUMAralOTh IPUAHATTS IPUHIIUIIOBUX PillleHb 1[0L0
mOJAJBINUX nilt nepsxasu [4, c. 163]. Boguouac, na
Hallly OYMKY, B acmeKTi Imiei TemMaTuku HeoOXin-
HO OLJIBIN I'PYHTOBHO JOCTIAWUTH MUTAHHS TapaHTii

3a0esIeueHHsA Ta Pearisalii KOHCTUTYIiHHOTO IIpaBa
JII0JIell Ha 0XOPOHY 30POB’ s, 0€30ILIATHOI MeJUUHOI
IOIIOMOTY Ha CYYacCHOMY eTalli Jep:KaBOTBOPEHHS
y 3B’A3KY 3 pe)OpMYBaHHAM CHCTEMU OXOPOHU 3]0-
pPoOB’A B YKpaiHi, OKPEeCIUTH HANPAMHU BUPIiNIEHHI
mpo0JIeM, 110 IOCTAIOTh HA ILIAXY.

MeTor0 CTATTi € JOCHifKEeHHS OCHOBHHUX IIPO-
0seM, AKi BHHHKAIOTL IIiJ uyac 3a0esledyeHHA Ta
peaJisanii KOHCTUTYIIIHOI'0O IPaBa JIOJUHN HA 0XO0-
POHY 3I0POB’fA, OKPECTUTH 3aTaJbHi MIIAXY IJIId IX
BUpiNIeHHA.

Burnan ocHoBHOTO MaTepiamxy. IIpaBo Ha oxopo-
HY 3[I0pOB’d € OQHUM i3 HAWBaKJIMUBIIINX V CHCTEMi
mpaB, 3akpimrenux B OcHOBHOMY 3aKOHi HAIIOL fep-
skaBu. 3riguo 3i cr. 49 Korcruryiii Yrpainu «koxeH
Mae IPaBo Ha 0XOPOHY 370POB’ I, MEIUUHY JOIOMOTY
Ta MeAuuHe cTpaxyBaHHa. OXopoHa 370poB’s 3a0es-
MeyyeTheA JAep:KaBHUM (DiHAHCYBaHHAM BiATOBiI-
HUX COIiaJbHO-eKOHOMIUHMX, MEIUKO-CaHITapHUX
i osmopoBuUO-podhiaKTUUHUX Tporpam. Jlep:kasa
CTBOPIOE YMOBH IJIA e()eKTUBHOTO i JOCTYIHOTO IJIs
BCiX I'poMafaH MeIUYHOTO OOCJIYrOBYBaHHA. ¥ 1ep-
JKaBHUX 1 KOMYHAJIbHUX 3aKJaJaX 0XOPOHU 30POB’
MeJUUHA JOIIOMOTra HaJaeThcA 0E30ILIATHO; AilicHa
Mepe:ka TaKWX 3aKJaliB He MOKe OyTU CKOpOUeHA.
Ilep:kaBa crupusAe PO3BUTKY JiKYBaJIbHUX 3aKJaJiB
ycix ¢opm BracHOCTI» [1].

Y 1poMy HOPMATHBHOMY IIOJIOJKEHHI BU3HAUEHO
3MicT MexaHisMy 3abesleueHHS IMpaBa HA OXOPOHY
3II0pOB’d, AKUH MOJIATAE B IepKaBHOMY (iHaHCYBaH-
Hi: a) CcOIiaJbHO-eKOHOMIUHUX, 0) MeIUKO-caHiTap-
HUX, B) 03I0POBUO-TIPOGiIakTHUHUX mporpam. Ilpu
npoMy KoHCTHTYIiA iMIepaTHBHO aKIEHTYE yBary
Ha 06e30mIaTHOCTI HAZaHHA MEIWYHOI JOIIOMOTH,
30KpeMa Ha TOMY, ITI0 B I€P:KABHUX i KOMYHAIbHUX
3aKJaZlaX OXOPOHHW 3I0POB’S MeIWuHA JOIOMOTra
HaJaeThCs 0e30ILIATHO; AificHA Meperka TaKUX 3aKJja-
IiB He MOxKe OYTH CKOpOUeHa.

C. CremeHko, BHU3HAUAIOUM 3araJbHUIl 3MiCT
MOHATTA IIpaBa JIOAUHU Y cepi MeauuHoI IisgabHO-
CcTi, migKpeCIIoE, 110 e «IIepeabdaueHi MiKHAPOSHH-
MM i BHYTPIIIHLOJEPKABHUMHU HOPMATHBHO-IIPABO-
BUMH aKTaMU IOJIOMKEHH, 110 TapaHTyIOTh JIOAWHL
OXOPOHY 3I0POB’d i HaJaHHA MeJUYHOI JOIOMOIH
i yac BUHUKHEHHS 3aXBOPIOBaHHA» [2, ¢. 53]. Llel
aBTODP BU3HAUYAE CKJIAJHWKY IIpaBa JIOJUHU B rajy-
3l OXOpOHU 3IOpPOB’d, a caMe: «IPaBO HA OXOPOHY
3II0pOB’d; MpaBo Ha iH(opMmario mpo GakTopH, IO
BILIMBAIOTHL HA 37I0POB’; IPaBO Ha MeIUKO-CaHiTap-
HY momomory» [2, ¢. 54]. ¥ KoHTeKcTi miei poboTu
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MU PO3IVITHEMO caMe IIPaBO JIIOAWHY Ha 0e30IJIaTHY
MeIWYHY AOTOMOTr'y. AKTYaJbHICTb i€l mpobaemaTu-
KU TIOJISATAE B TOMY, III0 OiJIBITiCTh MAIlieHTiB ¥ HATITii
KpaiHi € mpeAcTaBHUKAMU BPAa3JMBUX BEPCTB Hace-
JIEHHS, SK-OT JIIOIX ITOXMJIOT0 BiKY, iHBaJIiM TOIITO.

Ogimifine TayMaueHHS IMOJOMKEHHA Y. 3 cT. 49
mictutbea y Pimenni Korcruryiifinoro Cyny (masi —
KCY) Ne 10-pmr/2002 Bix 29.05.2002 p., 1m0 BuKO-
pUCTOBYeThCA AK odililiHe AKepeso mpaBa, 3TifHO
3 AKUM «I0JOKeHHA 4. 3 cT. 49 Komeruryii Vipai-
HU «y JeP:KaBHUX i KOMYHAJIBHUX 3aKJIaaX 0XOPOHU
3I0POB’ A MeJUYHA JOTIOMOTa HAaZaeThCs O€30ILIATHO »
Tpebda po3yMiTH TakK, IO ¥ AeP:KABHUX Ta KOMYHAJb-
HUX 3aKJIaJaX 0XOPOHU 3[0POB’ I MeIUUHA JOTIOMOTa
HAJA€ThCS BCiM IpoMajsHAM He3aJe:KHo Bif ii o0cary
ta 0e3 ImMoIepeIHbOTO, TOTOYHOTO ab0 HACTYIHOTO X
PO3paxXyHKY 3a HafaHHA Takoi gomomoru» [5]. OTike,
KCY pobuTh akiieHT Ha BUHATKOBiH 0e30IIaTHOCTL
HaJlaHHSA MeIWJHOI JOIOMOTHY B JePKaBHUX i KOMY-
HAJbHUX 3aKJIa/laX OXOPOHU 3I0POB’d.

3rigo 3 Pimennam Komcruryuiiitnoro cymy
Yxpaiuu Bix 5 ciuna 2012 p. Ne 3-pm/2012 cupasa
Ne 1-11/2012 «B acmeKkTi KOHCTUTYIiHHOTO IOTAHHS
moJIoKeHHd cT. 1, u. 1, 3 ct. 95 Korncruryii Yxpa-
iHM y cucTeMHOMY 3B’ABKY 3 IIOJIOMKEHHAMH CT. 3,
gy, 1cr. 17, u. 3 cr. 22, cT. 46, 48 OcHOBHOTO 3aKo0-
HY YKpainu Tpeba po3yMiTu Tak, 110 OTHi€I0 3 03HAK
Yxpaiuu AK comianbHOI Aep:KaBu € 3abes3meueHHs
3araJbHOCYCIiIbHUX mOTped y chepi comianabHOTO
3aXUCTy 34 PAXYHOK KOIITiB Jlep:KaBHOTO OIOIKETY
Yrpainn, Buxomdun 3 (DIHAHCOBUX MOIKJIUBOCTEN
JIep:KxaBy, dKa 3000B’g3aHa CIIPaBeJINBO i Heymepe-
I?KEeHO PO3MOiIATH CYCIiIbHEe 0araTcTBO MiK TpO-
MaJAHAMHY i TepuTOpiaJbHUMU I'POMaJjaMu Ta IIpar-
HYTH 10 30amaHcoBaHOCTi Oomkery Yrpainu. Ilpu
IbOMY PiBeHBb JePKaBHUX TapaHTid IpaBa Ha COIIi-
aJbHII 3axucT Mae Bigmosizatu Komerurymii Yxpa-
imm, a Mera i 3acobu 3MiHM MexaHi3My HapaxyBaH-
HS COI[iaIbHUX BUILIAT TA HOMOMOTH — IPWHITAIAM
mpoTopIifiHocTi i cupaBegiuBocTi. B acmekTi KoH-
CTUTYIiAHOTO MOJZAHHS MOJ0KeHH 4. 2 ¢T. 96, m. 2,
3, 6 ct. 116 Koncrurynii Ykpainu tpeba posymiTu
TaK, 10 moBHoBa:KeHHA Kabimery MinicTpiB Yrpa-
iHM 10710 PO3POOKYU MPOEKTY 3aKoHY mpo Ilep:xas-
HUM GI0M:KeT YKpainu Ta 3a0e3IeueHHs BUKOHAHHSA
BiITOBiHOTO 3aKOHY MOB’sA3aHi 3 fioro PpyHKIiAMY,
30KpeMa, IMoja0 peasisamii moaiTuku y cdepi cori-
aJIbHOTO 3aXMCTY Ta B iHmuX chepax. Kadiner Mimi-
CTPiB YKpaiH! peryioe IOPAIOK Ta PO3MipH COIIi-
QJIbHUX BHUILIAT Ta AOIOMOIHW, AKi (DiHAHCYIOTHCA 34
paxyHoOK KomTiB [lep:kaBHOTO OIOMKETy YKpaiHu,
BigmoBizao mo Komecrurymii Ta s3akouiB Yrpainum»
[6]. Ak 6aummo, Brasane pimenaa KCY pos’scHioe
MOPANOK 3a0e3TeueHH 3araJbHOCYCIIIIbHUX TTOTPe0
B YKpaiHi y c(epi comiagsbHOro 3aXmCTy KOIITOM
Ilep:xaBHOTO OHOMKETY, BpaxoByluu (iHaHCO-
Bl MOKJIMBOCTI Jep:KaBM, TOOTO HAIOBHIOBAHICTH
OromKeTiB ycix piBHIB.

Sakpimrene B OcHOBHOMY 3aKOHi HAIIOI JepiKa-
BU TIPABO HA OXOPOHY 3I0POB’d 3HAMIILIO CBOIO pea-
Ji3alio y YMCJIeHHUX HOPMATUBHUX aKTaX. 3aKOH
Yrpainu «OcHOBU 3aKOHOZABCTBA Y KpaiHM PO 0XO-
pory 310poB’a» (mami — OcHOBM) y cT. 6 BU3HAUAE
CKJIQIHWKY ITpaBa Ha OXOPOHY 3[0POB’d, AKe € OiIbIIT
IMUPOKUM, Hi¥K TpaBa JIOAUHU y chepi MeamyHOI
migabHOCTi. 30Kpema, OJHMM i3 HIUX CKJAIHUKIB
mepenbaueHo «KBamiikoBaHy mMequuHy Ta peabisi-
TaIiifHy JOIOMOI'Yy, BKJIIOUHO 3 BLIBHHM BHOOPOM
JiKapsa Ta paxiBia 3 peabimitamnii, Bu6opoM MeTOniB
JiKyBaHHA Ta peabimiTaIlii BiIMOBiZHO [0 PEKOMEH-
mamii gikapsa ta (gaxiBuma 3 peabimiTairii, BuGopom
3aKJIaly 0XOPOHU 310pOB’d» [7].

Y mekax Imiel mpari 3a3HAUMMO, IO CYCIiIbHIL
BimHOCHMHU y c(epi mep:kaBHOro (hiHAHCYBAHHA Jep-
JKABHUX Ta KOMYHAJIBHUX 3aKJAIiB OXOPOHU B3J0-
POB’S perymioioThed 3axkoHoM YEpainum «OcHoBu
3aKOHOJJaBCTBA Y KPAiHU IIPO OXOPOHY 37T0POB’SI» Bif
19 mucromaga 1992 p., mocranoBamu Kabimery Mimi-
ctpiB Yrpainu: Bixg 17 cepmaa 1998 p. Ne 1303 «IIpo
BIIOPAAKYBAHHS 0€30ILIATHOTO Ta MiJIBIOBOTO BiAmy-
CKY JiKapchbKuX 3acobiB 3a perenTaMu JiKapiB y pasi
aMOyJIaTOPHOTO JiKYBaHHS OKpEeMHUX TDPYI Hace-
JIEHHS Ta 3a MEeBHUMU KaTeropifiMMU 3aXBOPIOBAHE»;
Bix 11 nmumua 2002 p. Ne 955 «IIpo sarBepa:xeHHS
IIporpamMm momaHHA TpoMaAsHAM TapaHTOBAHOI
Jep:KaBoi0 0e30IIJIATHOI MeIMYHOI JOIOMOTH»; Bif
25 6epesua 2009 p. Ne 333 «/ledaki nuranua nep:xas-
HOTO PeryJoBaHHA IIiH Ha JiKapchKi 8acobu i BUpO-
0u MeIWYHOTO MpM3HAUEHHA» Ta OaraTbMa iHIIMMU
HOPDMATUBHUMHU aKTaMu. AHaJi3 yKasaHUX HOpMA-
TUBHUX JOKYMEHTIB TAKOXK HiJTBEPAKYE, III0 PO3MID
0e30IIaTHOI MeIMYHOI JOTTOMOTH 3aJI€KUTD Bij 00Cs-
riB 6I0KeTHOTO (hiHAHCYBAHHS

Or:xe, mpaBa JIOAUHA Y chepi 0XOPOHU 3[0POB’
€ IOCUTH PiBHOMAHITHMMH Ta IepeadaueHi, OKpiM
Koucrurymii Ta OcHoB 3aK0HOZABCTBA YKpaiHu mIpo
OXOPOHY 30POB’d, iHITUMY HOPMATUBHUMHU aKTaMU.

¥ cr. 7 OcHOB mepesiueHo rapanTii mpasa Ha 0X0-
POHY 37I0pOB’s, cepe] AKHUX mependaueHo «(iHaHcy-
BaHHA HAJAHHA BCIM IpOMaAAHAM Ta iHIINM BU3HA-
YEeHNM 3aKOHOM 0co0aM TapaHTOBAHOTO O0CATY
MeIWYHUX i peabiriTamiffHIX MOCAYT Ta TiKapChKUX
3aco0iB y MOPAAKY, BCTAHOBJIEHOMY 3aKOHOM» [T7].
Y 4. 4 cr. 8 MBOro HOPMATHUBHOTO aKTa 3a3HAUEHO,
10 «Jep:KaBa TapaHTye IpoMagdHaM YKpaiHum Ta
IHIITM BU3HAUYEHUM 3aKOHOM 0co0aM HaJaHHSA Heo0-
XiTHUX MeIWYHMX IIOCJIYT Ta JiKapCchbKUX 3ac00iB 3a
paxyHOK KomrTiB [lep:kaBHoro Omoom:xeTy YKpaiHm
HAa YMOBaX Ta B IOPAIKY, BCTAHOBJIEHUX 3aKOHO/IAB-
crBoM» [7]. Coix 3asmaumTu, 1110 Hapasi piHaHCcyBaH-
HA MEIUYHUX ITOCTYT 3AIHICHIOETHCA 3 TAKUX JKepeJ:
a) Iep:KaBHOTO Ta MiCI[eBOTO OI0/)KeTiB; 0) iHIINX, He
3a00pOHEHUX 3aKOHOM JKepest. IIpo 1me Takox 3a3Ha-
yeHo y ¢T. 18 OcHOB, 30KpeMa IIpo Te, 10 «(piHaHCo-
Be 3a0e3MeUeHHI 0XOPOHU 3[I0POB’ S MOKe 3IifCHIO-
BaTHWCS 3a PaxXyHOK KommTiB Jlep:kaBHOTO OIOMMKeTy
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Yxpainu Ta micieBux OrOIKeTiB, KOIITIB IOPUIAY-
HIX Ta (Ppismuynmx ocib, a TAKOXK 3 iHIINX IKepes, He
3a00pOHEHUX 3aKOHOM. ... Menuuna gomomora Haja-
€ThCA 0E30ILIATHO 3a PAXYHOK OIOMMKETHUX KOIITiB
y 3aKJaJaX 0XOPOHU 3M0pOB’S Ta (isMuHUMHU 0coba-
MU-TIATPUEMIIAMU, AKi 3apeecTpoBaHi Ta ofepiKa-
JI B yCTAHOBJIEHOMY 3aKOHOM IOPAAKY JilleH3if0 Ha
IIPOBAIKeHHA I'OCIOJAPCHKOI JifAIBLHOCTI 3 MEAMYHOI
MPaKTUKU, 3 AKUMHU TOJOBHUMHU PO3MOPATHUKAMU
OI0I:KeTHUX KOIITiB YKJIaAeHi TOTOBOPHU PO MEIMY-
He 00cIyroByBaHHA HacejaeHHA» [7]. Takum unHOM,
(himamcyBaHHA IepKABHUX Ta KOMYHAJIbHUX 3aKJa-
OiB OXOPOHHU 3[0pPOB’SI B3AiMCHIOETHCA 3a PAXYHOK
KOIIITiB Jep:KaBHOTO Ta MiCIIeBOTO OIOAKETIiB.

Ha mamy gymMKy, HUHi B IpaBOBOMY PeTyJII0BaHHL
CYCIIiTbHUX BifHOCUH Y c(epi gep:raBHOTO (hiHAHCY-
BaHHS JeP:KAaBHUX Ta KOMYHAJIBHUX 3aKJIaliB 0X0PO-
HI 3[I0POB’ g CKJIAIacs IeBHA K0JIi3isf. 3 0MHOT0 O0KY,
pos’sacuerna KCY micTuTs iMmepaTuBHi mMoI0:KeHHA
mono 0e30IJIATHOTO HAJTaHHA MEIWYHOI JOIOMOTH
B [IeP:KABHUX 1 KOMYHAJbHUX B3aKJaJaX OXOPOHU
3mopoB’a. 3 immoro — immre pos’acuerns KCY rta
YMHHI HOPMATUBHI aKTH (3aKOHM, MiA3aKOHHI aKTH)
3aKPiIIIOIOTh IIPABUJIO IMOJAO B3ajeKHOCTi (hiHaH-
cyBaHHA 0e30IJIATHOTO JiKYBaHHA B JEP:KAaBHUX Ta
KOMYHAJIbHUX 3aKJIaJaX OXOPOHHU 3I0POB’A Bif Bim-
OBiHOTO0 00 KeTHOT0 (hiHAHCYBAHHS, 10 BHEMOXK-
JUBJIOE HaJaHHS 0e30IaTHOI MeIWYHOI TOIOMOIHT
B IIOBHOMY 00Cs3i.

Hamaranns BupimuTu BKasaHy mpo0JeMy MaJio
HACTiTKOM yxBajieHHA 3akoHy YKpainu «IIpo BHe-
CEHHS 3MiH 0 JeAKMX 3aKOHOJABUMX aKTiB YKpai-
HU 100 VAOCKOHAJIEeHHA 3aKOHOJABCTBA 3 NMUTaHb
JTisIBHOCTI 3aKJIaliB OXOPOHM 3M0POB’sI» BiJ 6 KBiT-
Ha 2017 p. Ne 2002-VIIIL. 3asHaueHnM HOPMATUBHUM
aKTOM YIIPOBA/KEHO IIPOIleC IIePeTBOPEHHS KOMY-
HAJbHUX 3aKJa[iB OXOPOHU 3J0POB’ A (KOMYHAIbHUX
YCTaHOB) HA KOMYHAJbHI HEKOMEpIIiiiHi migmpuem-
CTBAa, II0 MAJIO METOI0 301/IbIIIeHHS TOCIOAAPCHKOI Ta
(piHaHCOBOI CAMOCTIAHOCTI WX 3aKJIAIiB.

3 oriAmy Ha Iie, BUHWKAE MUTAHHA IIOAO 3a0e3-
IeYeHHA TapaHTifl [OTpMMAaHHA BKa3aHUX KOH-
CTUTYIIHUX IOJIOKEHb, AKEe Ha Cy4YacHOMY eTalli
VKPaiHCHKOTO JIeP:KaBOTBOPEHHS € BeJbMU IIPobJie-
matuuHuM. Hapasi mo 3akiamiB oxXopoHU 310pOB’A
HAIXOAATH CKAapru, 0cOOJIMBO Bifl ypasniuBUX BEPCTB
HAaCeJIeHHd, 1100 BUPIIIeHHS TUTAHb PO HAJTaHHA
OesommaTHoi Megumumoi momomoru. Tak, 3a maHUMMU
aHaJi3y opranisarii po6oTu 3i 3BepHEHHIMU TPOMA-
IH, mo Hagiinm g0 MiHicTepcTBa OXOPOHHU 310-
poB’a (maai — MO3) Yrpaiau y 2020 pori (To6To Ha
Yyac yIpoBaKeHHI MeIUUHOI pe)oPMu), «IIPOTITOM
2020 pory mo MO3 Vkpainu mazgifinmio 19 849 asep-
HeHb I'poMajdH.. Pe3ysbTaTy aHamidy HOHUCbMOBUX
3BEPHEHD 3a 3MiCTOM OCHOBHUX IIUTAHb: OO0 HaJaH-
Ha MeanyHOI foomoru —15,74% (27,8% —2019 pik);
o710 3a6e3meYeH A JiKaMy Ta BUPo6aMy MeTUTHOTO
mpusHauenus 11,63% (14,4% — 2019 pix). ... 3meH-

ITeHHS KiJTbKOCTI MMCHMOBUX 3BEPHEHL IIOB’SI3aHO
3i 3HAYHOIO KiJTbKICTIO YCHUX 3BEepPHEHb Ha Tese(oH-
HY «rapauy Jainito» MO3 Vkpaimu 70 727 (38 793
y 2019 pomi), s6imbmreHHAM KigbKoCTi iH(OpPMA-
mifiHmx MarepianiB Ha odimifimomy Bebcaiiti MO3
YKpaiHu Ta HaJaHHA BiAIOBiZeld 3asdBHUKAMHU Ha
eJIeKTPOHHI 3BepHEHHA. ... OCHOBHUMYU TUTAHHIMU,
AKi IOPYIIyBaJyM COIiabHO He3axWINeHi Kareropii
IPOMafAH, €: .. OE3KOINTOBHE HAJAHHA MeIWYHOI
nmomoMmoru; 3abesmeuyeHHA JiKAPCHKUMU 3aco0amMu
Ta BUPOOAMU MeIUUYHOTO NMpPU3HAUEHHS 0e30ILIaTHO
abo Ha TiJBroBMX yMOBaX. .. HaitGinbIle rpoMagaH
TypOyBaIy MUTAHHA ... HATaHHA METUUHOI TOIOMO-
ru, 3a0e3meueHHs JiKaMKu Ta BHpPoOaMU MeIUUYHOTO
npru3HauYeHHA. ... 1Ipo HajaHHA MeJUYHOI JOIOMO-
ru — 1 934 3BepHeHH; Ipo 3abe3meyeHHA JiKaMu Ta
BupoOamMu MegmuHOro mpusHaueHHs — 2 309 3Bep-
HeHb» [8]. HeoOxigHo 3a3HAUMTH, 1110 IIi TOKASHUKY
MaJIu Miclie BiKe Imic/is HaOpaHHS YMHHOCTI BUIEHA-
BeJIeHNMH HODMATHMBHUMMU aKTaMM B MeKaX MeIuy-
HOI pehopMH.

Taxum umHOM, 3a 2020 piK MOPiBHAHO BEIUKOIO
3aJMNINNIACT KiJbKicTh 3BepHEHD i3 00KY rpoMaisaH
no MO3 came 1m070: a) 6e3KOIITOBHOTO HAJAHHS
MeJUUHOI Jomomoru; 0) 6es3ommaTHOro abo mijTbro-
BOTO 3a0e3MeUeHH JiKaMu Ta BUPOOaMU MEIMTHOTO
npusHauenus. Ciig momartu, 110 HaBeleHi IOKA3HU-
KU € JeI0 YMOBHUMHU, OCKIJIbKHM BeJIMKa KiJbKicTb
3BEepHEHb HAIXOAUTDb TAKOXK Ha YPAHOBi rapaui minHil
IO perioHaJbHUX Ta MiCIeBHX OpraHiB Baagu abo
OesmocepeqHLO 10 KEPiBHMKIB 3aKJIaJiB OXOPOHU
3mo0poB’sa. Yce Iie BKasye, IO Ha TemepilmHii uac
MeTa rapaHTYBaHHS B HAIIil Jep:KaBi 6e30IIaTHO-
ro JOCTYIY 10 HaJZaHHA MeJUYHOI JOIMOMOTH IIe He
IocArja CBoei MeTH.

3 oryaay Ha Iie, B HAYKOBUX KOJIAX BEIETHCA TPH-
Basa mmporkomacmitabua auckycisg. Tak, II. Kapa-
MUIIIEB, TPOMOHYIOUMW BUPIIIeHHA (YHIAMEHTAJb-
HuX mpobieM y cdepi 0XOpoHU 3I0pOB’sd, 3a3HAUAE:
«HeoOxigHo B3a mTpPUKJIALOM PO3BUHEHUX KpaiH
mepef0auNTH €IMHI TEXHOJIOTIUHI CTAHAAPTH MeIuU-
HOI JOTIOMOTH, YIIPOBAAUTH CTPaX0Bi MexXaHi3Mu, 1110
JO3BOJIUTD BUKJIOUNTY HASIBHI IJIaTeXKI Ta CTUXIAHO
HapOCTAJIbHY ILIATHICTh, AKi OYKBAJILHO pPO30EITy-
I0Th K TAIli€HTiB, TaK i MeIWYHWX IPAIliBHUKIB,
i 3abesmeunTy HagaHHA 0E3KOIITOBHOI rapaHTOBAHOL
MeAWYHOI JOITOMOTHY IrpoMagaHam» [4, c. 163]. Hoxa-
MO, 1110 cripoOa BUpIIlIeHHS BKasaHoi mpobiemu OyJia
3pobsieHa y 3B’A3KY 3 PO3POOKOI0 IPOEKTY 3aKOHY
Yxpainu «IIpo 3arambH0000B’ I3K0BE IepKaBHE COIIi-
aJbHe MeIUYHe CTPaxXyBaHHA B YKpaimi» (N 4981-2
Bix 02.08.2016 p.) [9], ogHak moTemep Ieit HOpMA-
TUBHUH aKT Tak i He 0yJI0 3aTBEP/KEHO.

Y Merkax HAIIOTO JOCTiIKeHHS 3BePHEMOCS 10
rpamaTuvHOro ((isosorivHoro) TayMaueHHA MTOHAT-
T4 «rapaHTia». C. OKeroB y CBOEMY CJIOBHUKY BU3HA-
yae Ie MOHATTA TaK: «3alopyKa, MOPYKa B YOMY-He-
Oyxb, 3abesmeuenusa» [10, c. 130].
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IMogo B8wmicTy KOHCTUTYIIHWX TapaHTiit, TO
T. I'ynsp Bu3HaUae, IO «TapaHTii peasisarii KoH-
CTUTYIIINHNX TIpaB i ¢BOOOJ — IIe cucTeMa 3aXOfiB,
CIPAMOBAHMX HA CTBOPEHHS HAJNEKHUX YMOB MJA
OesmepemrKogHol peasisalfii Ko:KHOIO 0c00010 IIPO-
rojomenux B OcHOBHOMY 3akKoHi mpaB i cBOGOm»
[11, c. 138]. 0. Hasapko, mocaipKyooun NUTaHHA
rapaHTiii peajisaiii mpaBa Ha OXOPOHY B3I0POB’A
B Ykpaimi Ta B Kpaimax €Bpomeiicbkoro Coroay,
3a3HAYAaE, IO «3aBAaHHAM ped)opM Y cepi mOMITUKY
OXOPOHH 370pOB’d B OiibIocTi Kpain €BpomeichKo-
ro Coro3y €: 301/IbINeHHS KiTbKOCTI 3acTpaxoBaHUX;
IelleHTpaisallia Iep:KaBHOI CUCTEMU OXOPOHU 310-
poOB’dA; po3IupeHHA c(epyd IEPBUHHOI JOMOMOTH,
aBTOHOMII cTarioHapiB; MOCKUJIeHHA IPUBATHOTO CEK-
TOPY; HOJIMIIEHHA AKOCTi MeJUUYHUX IIOCJIYT; IIpio-
PUTETHICTD MPOMiIaKTUKY Ta MeANTHOI OCBITH TIepe]]
IPOIIeCOM JIiKYyBaHHA» [3, c. 411].

I3 maBemenoi aprymenramii BUILIMBA€E, IO 3Mic-
TOM rapaHTill MpaBa JIOAWHY IJIA peasisalii mpaBa
HAa OXOPOHY 3[I0POB’d € 3a0e3IeueHHA Ta peatisaiia
CUCTEMU «3aXOIiB, CIPAMOBAHMX Ha 30epe:KeHHA
Ta BigHOBJEHHA (isiosorivHMX 1 MCUXOJOTIUYHUX
(yHKIIi, onTHMATBHOI MpalesaTHOCTi Ta coIliab-
HOI aKTHUBHOCTI JIIOAUHY 3a MaKCHMAaJIbHOI Oiosoriu-
Taxkux 3axX0fiB y:KUBaIOTh OpraHU JeP:KaBHOI BJIagu
Ta OPraHM MiCIIEBOTO CAMOBPSAYBAaHHSI, 1X IIOCAJIO-
Bi ocobm, 3aKJagy OXOPOHU 3M0POB’dA; (isuuHi oco-
Ou-migmpueMiti, AKi 3apeecTPOBaHi y BCTAHOBIEHOMY
3aKOHOM IIOPAAKY Ta OJep:Kajid JIiIeH3il0 Ha IIpaBo
IPOBAIKeHHA I'OCIOAAPCHKOI ifAIBLHOCTI 3 MEAMYHOI
MpaKTUKW; MeAWYHi Ta (papMaleBTHUYHI IpaIliBHU-
KM, (paxiBIi 3 peabimitamii, rpomancbki 00’ eqHAHHSA
irpomagauu» [7], 30KpeMa, vy chepi HaJaHHA MeIIY-
HOI TOIIOMOTH.

3akon Yrpainu «IIpo mep:xaBHi Ginancosi rapan-
Tii MeguuHOTO 00CIYrOBYBaHHA HAaceJeHHS» (mai
3akoHn), yxBamenuir 19 :xotaa 2017 p. y 3B’aA3KYy i3
3aIlpOBaKeHHAM MeJUUHOl pe)opMHU B HAIIIi# Kpai-
Hi, BUBHAUAE Jiep:KaBHi (hiHAHCOBI rapaHTii HaJaHHA
HeOOXiTHUX MmallieHTaM IIOCIYT i3 MeIUUYHOr0 06CIy-
rOBYBaHHA (MeIUYHUX TOCIYT) Ta JiKapChbKUX 3aco-
0iB HaJeKHOI JKOCTi 3a paxyHOK KomTiB [lep:kaB-
HOTO OHO)KeTy YKpaiHum 3a IIPOrpaMoi0 MeJUUHUX
rapanTiii. lleii HopMaTUBHUM aKT, 10 € TPUHIIUIIO-
BOIO HOBEJIOIO B TajIy3i 0XOPOHU 370pPOB’ s, BU3HAUAE
JIep:kaBHI (piHAHCOBI rapaHTii HaZaHHA MEIUUYHUX
MOCTYT Ta JiKapCcbKMX 3acobiB; IporpaMy Memumd-
HUX TapaHTill; TOPA[OK 3abe3leueHHA peasisaimii
mporpaMu MeAMYHUX TapaHTill, OCHOBHI MPUHIUIIN
IporpaMy MeIWUYHUX TapaHTiil, IpaBa Ta 000B’I3KK
maIieHTiB y cdepi gep:xaBHUX (DiHAHCOBUX rapaHTiid,
0c00JIMBOCTI IOTOBOPIB IIPO MeAMYHE 00CIyrOBYBaH-
HA HaceJeHHd 3a IPOrpaMoi0 MeIWYHUX TapaHTii,
MOPAZOK OTPMMAHHSA MEIWYHWUX IOCIYT Ta JiKap-
CBKUX 3ac00iB 3a IMPOrpamMol0 MeAWYHWX TapaHTii,
OCHOBHI 3acajgy OIJaTA HaJlaHHA MeAWUYHUX MOCIYT

Ta JiKapchbKWX 3acobiB 3a IPOTPaMO0 MeIUYHUX
rapaHTiii; 0co0JMBOCTI KOHTPOJIO 3a TOTPUMAHHIM
3aKOHOJIaBCTBA IIPO Jep:kaBHi (piHaHcoBi rapaHTii
MEeIWYHOTO 00CTYyTOBYBAaHHSA HACEJIEHH.

Yrasanuii 3aK0H BUBHAUAE 3MIiCT IMOHATTS IIPO-
rpaMu Jep:KaBHUX TapaHTiii MeIMUYHOTO 00CIYTOBY-
BaHHSA HaceJeHHA (TporpaMa MeINYHNX TapaHTii) AK
IpOrpaMu, «IIO BHBHAYAE MEPEJiK Ta 00CAT Memuy-
HUX TOCJAYT (BKJIOYHO 3 MeIUYHUMU BUpobamm) Ta
JiKapchbKUX 3aco0iB, TOBHY OILIATY HAJaHHA AKUX
malieHTaM JepsKaBa TapaHTye 3a PaXyHOK KOIITIB
Iep:xaBHOTO OOI:KETY YKpainu 3rifiHO 3 Tapudom,
1714 Tpo(MiTaKTUKY, [1arHOCTUKY, JiKYBaHHA Ta pea-
OimiTarmii y 3B’ 3Ky 3 XBOpobaMu, TpaBMaMu, OTPYEH-
HAMY i MATOJIOTIYHMMY CTAHAMY, & TAKOXK Y 3B’ A3KY
3 BaritHicTio Ta mosioramu» [12].

BigmoBigHO M0 MBOr0 HOPMATHMBHOTO aKTa CTBO-
peHO YIoBHOBaskeHUi oprad — HamionansHy CiyK-
Oy oxopoHum 3mopoB’a Yrpaimm (mami — HC3Y),
OiANBHICTE AKOTO T'PYHTYETbCA Ha IMOJOKEHHAX
3akony Yipainu «IIpo mep:xaBHi Qinamcosi rapaH-
Tii MeguYHOTO 00CTYTOBYBaHHS HaceJeHHA», [lnany
saxopmiB i3 peanisamii Kommenmii pedopmu (inan-
CYBaHHS CHCTEMM OXODPOHH 3I0POB’A Ha Iepion mo
2020 poxy, 3aTBepKEeHOTO po3nopAmKeHHAM Kabi-
Hery MinictpiB Yrpaiuu Big 15 mucromaga 2017 p.
Ne 821-p, Ilonoxkenna mpo HamiomanbHy cay:x0y
310poB’s YKpainu, 3aTBepa:KeHe mocTanoBoio Kaoi-
Hery MinmicTtpie Ykpainm Bixm 27 rpyzua 2017 p.
Ne 1101 «IIpo yrBopenns HamiomambHOI cay:xOm
3I0POB’A YKpainm».

Y 3B’A3KYy 3 aKTYaJbHICTIO Ta MPOOJEeMaTHUKOIO
HAIIIOTO JOCTiIKeHHS PO3TJISHEeMO OiJbII JeTaabHO
mpo0sieMH, AKi ChOTOAHI BUHMKAIOTh Ha LLIAXY pea-
Jisarrii mpaBa JIOAUHE Ha 0XOPOHY 3J0POB’ 4.

Ilo-mepmre, 3akomoM mepenbaueHO SAK KpHUTe-
piit onnatu Tapudu, a caMme CTaBKY, «III0 BU3HAUYAE
po3Mip mMOBHOI omiaTu 3a mependaveHi MPOTPaMoI0
MeIWYHMX TapaHTii MeNWUHi IMOCIYrd Ta JiKap-
cbKi Bacobu» [12]. Sasmaueni tapudu nepenbaueHo
AK KPUTEPif omjaTu JUIIe 3a MeIWYHI IOCTIYTHA Ta
JiKapchki 3aco0m, 1[0 mepenbadeHo BiAmOBiZHUM
MaKeToM IIOCJIYT IPOrpaMy MeJUUYHUX TapaHTiil, aKi
3aKJAIy OXOPOHM 3I0POB’S MOXKYTH 0OMpaTu IJis
kouTpakTyBanua 3 HC3Y. BogHouac gy:Ke uacto
TPAILIAIOTECSA BUMOALKY, KOJU MAI[ieHTOBI HEoOXism-
HO HaJaTH! AONATKOBI MeIUYHI IIOCIYrH Ta JiKapchKi
3acobm, II[0 BUXOLATH 3a MeXKi BKasaHUX IIaKeTiB
moCayT. AJte IPH ITbOMY iX HACTYIIHY OILIATY 34 Tapu-
(hamu, BigmoBigHO M0 3aKOHY, He IepexdaveHo, II0
IPUMYIIIye MalieHTa KyoyBaTH JiKapcbKi 3acobu 3a
BJIACHI KOIITH Ta, AK HACIiLOK, TArHE 3a 0000 UnC-
JIEHH]i CKapTu.

Ilo-npyre, He BIiAIIKOJOBYETHCA B3 [JEPIKABHO-
ro OlIKeTy 3a IIPOrpaMOl0 MEeIWYHMX TapaHTii
3aCTOCYBAaHHSA JiKapChbKUX 3ac00iB, He BHECEHUX 0
Hamionanpaoro Ilepesiky OCHOBHUX JiKapChbKUX
3aco0iB, AKi MmigIAraloTh BaKYMmiBJIL 3aKJIagaMu
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i yCTaHOBaMM OXODPOHU 3I0POB’d, IO MOBHICTIO 200
YaCTKOBO (hiHAHCYIOTHCS 3 IEePIKABHOIO Ta MiCIeBUX
OroKeTiB, mepeg0aueHOTO IIOCTaHOBOIO Kabimery
Misnictpis Yrpainu Big 25 6epesusa 2009 p. Ne 333
«Jledaki muTaHHA MEP:KABHOTO PETYJIOBAHHA I[iH Ha
JiKapchKi 3aco0u i BUpoOu MeIUUHOTO MPU3HAYEH-
Ha». YTIM Ha IOPaKTUIL TYKe YacTO TPAILIIIOTHCSA
cuTyallii, KoJu ImalieHToBl HeobXigHe 3aCTOCYBAHHSA
BKa3aHMX JiKapChbKUX 3ac00iB, I[0 3HOBY BUMArae ix
IpuAOaHHSA 3a BIACHI KOIITH.

fx Mu 3asHavaau BUIIeE, BIIKPUTOI0 BiKE TPH-
BaNWil dYac BaJUINAETHCA MPOOJIEMa METUUYHOTO
CTPaxyBaHHS, IO CYTTEBO IEPEIIKOIKAE TOCTY-
Iy HaceJIeHHA N0 0e30ILIaTHOI MeIUUYHOI JOIOMOTH
B IepefbdaueHnX BifITIOBiIHMM JOTOBOPOM BHIIATKAX.
3apyOixHNI JOCBiJ 3acBiguye, 1[0 HA LOMY IILIAXY
IIOCTYT Y HAC JaBHO BiICYTHIiH.

Takox BelbMHU MIPOOJIEMATHYHUM IUTAHHAM
€ OesommaTHe 3a0e3leueHHa MAIli€eHTiB 0e30IIaTHH-
MU JiKapchbKMMU 3aco0amMu (BiAmOBimHO n0 mOCTa-
moBu Kabimery MinicrpiB Ykpainu Bixm 17 cepmusa
1998 p. Ne 1303 «IIpo BnopaaKkyBaHHS 0e30IJIATHO-
ro Ta MiJIBrOBOTO BiIYCKY JiKapChbKUX 3acobiB 3a
pelenTamMu JiKapiB y pasi am0OyJIaTOPHOTO JiKyBaH-
HS OKPEeMHUX I'PYI HAceJeHHS Ta 3a IeBHUMHU KaTe-
ropigmm 3axBopioBaHb»). Ili ikapceki 3acobm Haz-
XOIATh MO COLIAJbHUX ANTeUHUX YCTAHOB Y IyiKe
o0MexeHOMY 00¢s3i, 10 € HefOCTATHIM AJIA CYCIIiIb-
HUX TOTPeO, [0 3MYIIIyEe BKasaHi B I[bOMY HOPMATHB-
HOMY aKTi rpynu HaceJeHH (TAIlieHTiB) KYITyBaTH ITi
3aco0u 3a BJIACHI KOIIITH.

BucnoBku. IlizcymMoByloum aHami3 IOPYIIEHUX
y IIOMY JOCJTiIKeHHi MUTaHb, 3p00UMO TaKi BUCHO-
BKM. 3ajekaapoBaue B cT. 49 Kouncrurynii Ykpainu
IpaBo Ha 0e30ILIaTHY MEeIUUYHY AOIOMOTY B JepiKaB-
HAX Ta KOMYHAJBHMX 3aKJIaJaX OXOPOHU 340POB’A
Mae OyTu 3abesmeueHe [Iep:KaBOI0 3a JOIOMOIOIO
KOMILJIEKCY IIPAaBOBMX, E€KOHOMIUHMX Ta OpraHisa-
IiHEX 3axomiB. BomHouac HAa NMPAKTHUIII BUHUKAE
farato mpoOseM, OB S3aHUX i3 peasisaliero IbO-
ro KOHCTUTYIiNHOTO IIpaBa, MexaHisM 3abe3IeueH-
HA AKOTO IOJATAE B Jep:KaBHOMY (hiHAHCYBaHHi:
a) coliaJbHO-eKOHOMIUHUX, 0) MeIUKO-CaHiTaApHUX,
B) 0370poBUO-TIpoimakTHuHIX mporpam. Ilompu e,
1[0 CYCIiIBHI BifHOCHHM Y cdepi 0XOPOHU 3T0POB’ 4,
30KpeMa Jep:KaBHOTO (hiHAHCYBAHHI JEPIKABHUX Ta
KOMYHAJbHUX 3aKJIAJiB 0XOPOHH 3[0POB’fA, PEery.JIro-
IOTHCA YUCJICHHUMY HOPDMATUBHUMU aKTaMU, HaTe-
Iep y IpaBOBOMY PeryJIOBaHHI WX BiTHOCHH CKJIa-
Jacs IeBHA KOJi3isg Iofo 0e30IJIaTHOCTI HagaHHS
MenuuHOoi momomoru. HamaranHsS BUPIIIUTH IPOO-
JeMy 6e30IIaTHOTO HOCTYIY [0 HAaJaHHS MeIMYHOI
JIOTIOMOTH Y 3B’ A3KY 3 IPOBEJIeHHIM MeIYHOI pedop-
MU, 30KpeMa, uepes YXBaJIeHHSI HOPMaTUBHUX aKTiB,
HAIIpaBJIeHUX Ha 3a0e3leueHHA Nep:KaBHUX (hiHAH-
COBUX TapaHTiil HAJaHHA HEOOXiTHWX NallieHTaM
MOCTYT i3 MeIWYHOTO OOCIYrOBYBAHHA (METUUHUX
IIOCJAYT) Ta JiKAPChbKUX 3ac00iB HANeKHOI SAKOCTI,

IPUPOAHO AKTyai3yBajo HUBKY NIPOOJEM Y IILOMY
HampaMi, a caMe: BiJIITKOAYBaHHA 3a IMIPOTPaMOI0
MeIWYHUX TApaHTi# JOJATKOBUX MEJUYHUX IIOCTYT
Ta JikapchbKux 3aco0iB 3a Tapudamu, 1o He BXOIATH
IO TaKeTiB IOCIyr MporpaMy MeIUYHUX TapaHTii;
BiIIITKOYBaHHA 3 IEePIKaBHOIO OIOKETy 3a Iporpa-
MO0 MEIUYHUX TapaHTifl 3aCTOCYBAHHS JTiKaPChbKUX
3aco0iB, AKi He BRJMoueHi 10 HamionanbHOTO mMepe-
JIKy OCHOBHMX JiKapchKMX 3aco0iB, dki mimmsra-
I0Th 3aKYMiBJIi 3aKJafaMy ¥ yCTaHOBAMU OXOPOHU
3I0POB’ 4, IO MOBHICTIO 00 YACTKOBO (DiHAHCYIOTHCS
3 IeP:KaBHOTO Ta MiCIIeBUX OIOIKETiB; YIPOBaIKeH-
Hs 0 CUCTEMU OXOPOHU 30POB’ S MPOTpaMu MeJud-
HOTO CTPaXyBaHH; peasbHe 3a0e3meueHHs 0e301IaT-
HOTO Ta MiJIbIOBOI0 BiIIyCKY JiKapchbKux 3aco0iB 3a
perenTamMu JiKapiB y pasi am0yJIaTopHOTO JiKyBaH-
HS OKPeMUX I'PYI HACeJeHH Ta 3a MeBHUMU KaTero-
pisiMu 3aXBOPIOBAHb.

Bupinrenna oxpecieHux mpobJjeM BUMAarae BIO-
CKOHAJIEHHS HOPMATHUBHUX IIPUIIHNCIB, B30KpeMa,
on0 OroM:KeTHOro (piHaHCcyBaHHS y cepi 0XOpoHU
3I0POB’dA, AK-0T 3a0e3IeUeHHs BUKOHAHHSA 3aBJAHb
Iep:KaBHOTO (hiHAHCYBAHHS TapaHTINl MeIuYHOTO
00CJTyrOBYBaHHS HACEJEHHS.
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COLIAJIbHA TEPJKABA B YKPATHIL: BAKOHOITPOEKTHI POBOTH
3A YACIB ITAHJEMII ROPOHABIPYCY (HACTUHA IIEPIITA)

ABTOpOM migKpecIeHo, 0 Hu3bKAa COoIlialbHa OPi€HTOBAHICTS eP:KaBHOI MOJITUK U, 1110 criocTepiraeThes 3 2014 poxy,
a TAaKOJK IaHJeMid KOPOHABIpyCY, AKa BKpall 3aroCTpuia CUTYalli0 Ha PUHKY IIPalli, BUKJINKAJU IIIOKOBI COIiaTbHO-eKO-
HOMIiUHI HACHiAKH )1 YKpaiHChKUX IpoMajAH. [ 3a TaKMX CKIAAHUX YMOB BaKJIUBUM HAYKOBUM 3aBIAHHIM € PO3POOKa
HUBKU 3aX0[IiB AJd 3a0e3neueHHA IS HUX HAJIEIKHOTO COI[iaIbHOTO BaXMCTY i miATpuMKu. BapTo 3asHauunTH, 110 mosu-
TUBHUAM KPOKOM € Te, III0 3a OCTaHHi Ba POKM MiHiMaIbHa 3apobiTHa muara 6ya migsumniexa g0 5 000 rpuBeHs, i3 1 ciuns
2021 poxy — 1o 6 000 rpuBeHb Ha Micanb. I3 1 rpyaua 2021 pory ouikyerbed e oxue ii migsumenss — 10 6 500 rpuBeHb
Ha MicaIlb.

ABTOp 0OI'PYHTOBYE, 1110 HABPS UM MOKHA MMOTOAUTICH i3 TMM, 1[0 IPK I[LOMY He Oy/Iu migBuieHi inmri 6a3osi corri-
aJIbHI CTaHZAPTH, AK-0T PO3MipPH IPOKUTKOBOI0 MiHIMyMYy AJIS BiITIOBIIHMX COI[iaibHUX i JeMorpadiuHuX I'pPyI Hace-
JeHHA (Haf0iMbIT Bpa3MuBHUX). I3 TOUKY 30py KOHCTUTYIIIHOTO IpaBa Ie MOKHA POSTJIAJATH IK MOPYIIeHHS MPUHIA-
my piBHOCTI. 31aBajocd 6, 100 HANGIIBIIT YPasIUBUX I'PYI HACEJEHHA IPUHIUI PIBHOCTI MOPYIIYBaBCA 3aBKAU, aje
1e OyJI0 BUSBOM TaK 3BaHOI MO3UTUBHOI AucKpuMiHaIii. OcobirBe 3aHEIOKOEHHSA BUKJINKAE Te, 1[0 CTOCOBHO I[UX TPYI
MOPYIIEeHHA TPUHIIUITY PiBHOCTI 3apa3 MOJKe BBAKATHUCS He IIO3UTUBHOIO, & HETATUBHOIO TUCKPUMiHAIIIEIO.

ABTOpOM TIpOAaHANiI30BaHO MPOEKT 3aK0HY YKpainu «IIpo BHECeHHS 3MiH [0 IeIKUX 3aKOHOJAABUYUX aKTiB YKpaiHu
100 CTBOPEHHA IIepeJyMOB IJIA MiBUINEHHA IPOKUTKOBOI0 MiHIMyMy Ha PiBeHb, He HUKUNM PiBHA (DAKTUYHOTO IIPO-
JKUTKOBOTO MiHiMyMmy» Bif 05 uepBHA 2020 poky 3a peectp. Ne 3515-1, ypAmoBUil IPOEKT 3 aHAJOTIUHOI HA3BOIO BiJ
29 tpaBua 2020 pory 3a peectp. Ne 3515, a TakoK IPOEKT 3aKoHY YKpaiuu «IIpo BHeceHHS 3MiH [0 JeAKUX 3aKOHIB
YKpaiHu 1010 BCTAHOBIEHHSA i 3aTBEPAKEHHA OKPEMUX JeP:KaBHUX COIiaJbHUX rapaHTiii» Bix 16 Bepecra 2019 pory
3a peectp. Ne 2146. Ha migcraBi 11b0ro aBTOPKa JOBOAUTD, 1110 OJHUM i3 MPiOPUTETHUX aHTUKPU30BUX 3aX0/iB Ma€E CTa-
TH TIepexij 10 GaKTUYHOTO IMOKA3HWKA IPOKMTKOBOTO MiHIMyMy Ta HOT0 HOJAJbIlNe IOpiuHe 3aKpillJieHHS B 3aKOHI
mpo Jlep:xaBHMiT OI01KeT, POOUTH iHINI BUCHOBKY Ta IMPOIIO3UIIii.

Kawouosi crosa: nep:xaa, CoIlianbHi IpaBa, colliaibHa QYHKIIA Jep:KaBHU, COIliaabHa MOJMiTUKA, COI[iaTbHII 3aXUCT,
IPUHIUT PiBHOCTI.

Korolevska N. Yu. SOCIAL STATE IN UKRAINE: BILL WORKS DURING THE CORONAVIRUS PANDEMIC
(PART ONE)

The author emphasizes that the low social orientation of state policy, which has been observed from 2014 to date, as
well as the coronavirus pandemic, which has exacerbated the situation in the labor market, have caused really shocking
socio-economic consequences for Ukrainian citizens. And under such difficult conditions, an important scientific task
is to develop a number of measures to provide them with adequate social protection and support. It should be noted that
a positive step is that for the last two years the minimum wage has been increased to 5,000 hryvnias, from January
1, 2021 - to 6,000 hryvnias per month. From December 1, 2021, another increase is expected — up to 6,500 hryvnias
per month.

The author argues that it is hardly possible to agree that other basic social standards have not been raised — first of
all, the subsistence level for the relevant social and demographic groups (the most vulnerable). From the point of view
of constitutional law, this can be considered as a violation of the principle of equality. It would seem that the principle of
equality has always been violated against the most vulnerable groups, but this was a manifestation of so-called positive
discrimination. Of particular concern is the fact that in relation to these groups, violations of the principle of equality
can now be considered not as positive but as negative discrimination.

The author analyzes the Draft Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine to Create
Preconditions for Raising the Subsistence Minimum to a Level Not Below the Level of the Actual Subsistence Minimum”
of June 5, 2020, register. No 3515-1, the Government’s project of the same title dated May 29, 2020, register. Ne 3515,
as well as the Draft Law of Ukraine “On Amendments to Certain Laws of Ukraine on the Establishment and Approval
of Certain State Social Guarantees” of September 16, 2019, register. Ne 2146. Based on this, the author argues that one
of the priority anti-crisis measures should be the transition to the actual subsistence level and its subsequent annual
enshrinement in the law on the State Budget, makes other conclusions and suggestions.

Key words: state, social rights, social function of the state, social policy, social protection, principle of equality.

ITocranoBka mpo6aemu. HuspKka comiangbHa Opi-
€HTOBAHICTDL JIeP:KaBHOI IOJITHKH, IO CIIOCTepira-
eTbesa 3 2014 pokry, a TaKk0K MaHIeMisa KOpoHaBipycy,
dKa BKpall 3arocTpuja CUTYyallilo Ha PUHKY IIpalli,
BUKJIUKAJIN IITOKOBL COIiaJbHO-eKOHOMIUHI HACJIif-
KU IJIA YKpaiHChKUX rpoMafAH. I 3a TaKMUX CKJIaJHIX
VMOB BaJKJIMBUM HAYKOBUM 3aBIAHHAM € PO3PoOKa
HU3KU 3aXO0[IiB )i 3a0e3IIeUeHHsA AJII HUX HaJeKHO-
T'0 COI[iaIbHOTO 3aXMCTY 1 MiATPUMKH.

Bapro 3asHaunTH, 110 TO3UTUBHUM KPOKOM € Te,
IIT0 32 OCTAHHI [Ba POKK MiHiMaJabHAa 3apobiTHa IIa-
ra Oyna migeuiresa g0 5 000 rpmBens, i3 1 ciumsa
2021 poxy — 1o 6 000 rpuBenb Ha Micans. I3 1 rpynuasa
2021 poky ouikyeTbcd IIe ofHe ii migBUINeHHS — I0
6 500 rpuBeHb HA MiCAIlb.

Aue HaBpaA UM MOKHA TOTOAMTHUCH i3 THM, II[0
IIpX ILOMY He OyJIu migBuIeHi immri 6a30Bi comiaabHi
CTaHJApPTHU, AK-0T PO3MipHU IPOKUTKOBOTO MiHIMyMy
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JUIS BiITIOBITHMX COIiaJbHUX 1 JeMorpaivaux rpymn
HaceJeHH (Hai0iIbIn ypasauBux).

I3 TouKM 30py KOHCTUTYIIIHOIO IpaBa Ie MOXK-
Ha pO3IVIALATH AK IOPYIIeHHA MPUHIIAIY PiBHOCTI.
3maBajocs 0, 110710 HANOIMBIIT BPAasIUBUX TPYII Hace-
JIeHHA IPUHIUI PiBHOCTI MTOPYIITyBaBCA 3aBK A1, ajie
1me OyJI0 BHSIBOM TaK 3BAHOI MOBUTHUBHOI TUCKPMMI-
marii. Oco0nuBe 3aHEIOKOECHHS BHUKJMNKAE Te, IO
CTOCOBHO IIMX TPYI IOPYIIeHHA MPUHIUITY PiBHOCTL
3apas3 MOKe BBa)KaTHCA He MO3UTHUBHOIO, & HETaTUB-
HOIO JUCKPUMiHAIli€I0.

Cuix BUCIOBUTH IIePEKOHAHHS, 1IT0 OAHUM i3 Ipio-
PUTETHUX aHTUKPU30BUX 3aX0/iB Ma€ CTAaTH Iepexis
J10 (DaKTUYHOTO IIOKA3HUKA MIPOKUTKOBOI'0 MiHIMyMy
Ta HOro mojajiblile IOpiuHe 3aKPillJIeHHA B 3aKOHI
mpo [lep:xaBHUiL GI0MKeT.

AHani3 ocTraHHIX gJocHigKeHb i myOmikamiii. [Ipo-
OJeMaTMKAa KOHCTHTYIiHHO-IIPABOBOTO XapaKTepy,
OB’A3aHa 3 IOJAJBINON PO30YAOBOIO COIiaJbHOL
Jep:KaBy B YKpaiHi, 3HaX0AUTh CBOE BifoOpaKeHHs
y mpanax (axisiis i3 miel raaysi (quB., HaIPUKJIAT,
[1; 2]). Ane 3 yaci mouaTKy maugemii 14 mpobaema-
THKa He aHaJidyBajach B acleKTi Jep:KaBHUX COIIi-
aJIbHUX TapaHTiil 3arajoM Ta IiIXOAiB J0 BCTAHOB-
JIEHHA IPOKUTKOBOTO MiHIMyMY 30KpeMa.

Meroro craTTi € aHami3 HU3KM 3aKOHOIPOEK-
TiB, AKi aKTWBHO oOroBoproBasuch y IlapmameHTi
y 2020-2021 pp. Y KOHTEKCTI IIiABUIIEHHSA Jep:KaB-
HUX COITiaJbHUX TapaHTil B ymMoBax maHAeMii Kopo-
HaBipyCcHOI XBOPOOH.

OcHoBHUI TeKCT. ABTOPKA CTATTi Opajia akTUBHY
y4acTh y po3polii mpoeKTy 3akoHy Ykpaimu «IIpo
BHECEHHS 3MiH [0 JesdKUX 3aKOHIB YKpaiHu II0I0
BCTAHOBJEHHA 1 3aTBEp/ KeHHA OKDEMUX JeprKaB-
HUX COIliaJIbHUX TapaHTiii» 3a peectp. Ne 2146 Bix
16 Bepecusa 2019 poky Ta B #10r0 JOOIPAIIOBAHHI, IKe
BimOyBasoca y 2020 porri.

ABTOpKa cTaTTi BBa)Ka€, IO CJiJ] YHECTH 3Mi-
HE 10 cT. 3 3akoHy YKpainu «IIpo mpo:kuTKOBMiA
MiHIMyM», yCTaHOBUBIIIH, 1110 Ha0Oip MPOAYKTIB Xap-
yyBaHHSA, HA0ip HEMPOJOBOJILYMX TOBApPiB Ta Habip
mocayT (TaK 3BAHUHU «CIOKUBUMN KOITUK») IIOPiY-
HO 3arBepmKyeTbcsa Kabimerom MinicTpiB micaa
IIPOBEIEeHHSA BigmOBiZHOI HAYKOBO-IPOMAaJCHKOI
eKCIIepPTU3HU Ta caMe [0 MoYaTKy posriaaxny Ilapia-
MEHTOM IIPOEKTY 3aKOHY mpo [lep:KaBHUN OIOIKET
Ha HACTYIHUM PiK (a He B immuii yac). Takox BapTo
mependaunTH, 10 PO3PAXOBAHNI PO3MIp CIOKUBYO-
ro KOIIIMKA He MOKe OyTH MEeHIIUM, HisK Horo pos-
Mip, 3aTBepP/KEeHUHN Y MOIEePeJHBOMY POIIi (JeTab-
Hime mpo me xus. [3]).

IIpyra BaskJIuBa Tesa, AKa BiCTOIOETHCA aBTOP-
KO0 cTaTTi AK oxHieio 3 aBTOpOoK IIpoexTy Ne 2146
Bix 16 Bepecua 2019 poxry, mosdarae B TOMY, IO CJIif
PEKOMeHyBaT! 3aKPiIUTH Ha 3aKOHOZABUOMY PiB-
Hi Te, 110 MPOKUTKOBUN MiHIMYM YCTaHOBJIOETHCA
Ypanom came Ha 6a3i BapTOCTi 3aTBEPAKEHOT0 CKJIA-
Iy CIIO}KMBUYOTO KOIIKMKA, a PO3MIp MPOKUTKOBOTO

MiHIMYMy IOZa€eThCA B IPOEKTI 3aK0HY IIpo [leprkas-
HUH OI0IKeT Ha BiAMOBIIHWI PiK.

Taro:x BapTO 3aIIPOIIOHYBATH BBECTH HOPMY, 3TifI-
HO 3 AKOI0 ITPOKUTKOBUY MiHIMYM y PO3PaxXyHKY Ha
0oIHY 0co0y Ha MicAIb, a TAKOXK BiATIOBiAHI IPOKUT-
KOBi MiHIMyMu JIJ1 OCHOBHHUX COIIiAJIbHUX i ;emMorpa-
(iuHMX TPyI HaceJeHHA IOPOKY 3aTBEPAKYIOTHCA
ITapnamenTom y 3akoHi mpo [lep:raBHuil OI0IKET Ha
BiIOBiTHU PiK.

Ilpu poMy po3Mipu 3a3HAUEHUX BHUIIB MPOIKHUT-
KOBOTO MiHIMyMy He MOXKYTh OyTH MEHIIUMH, HijK
MPOTHO3HI BeJMUNHYU (PAKTUUHOTO PO3MipYy IIPOKUT-
KOBOTO MiHIMyMYy.

Tpers BaKJIuBa Te3a, AKA BiJICTOIOETHCSI aBTOP-
KO0 CTaTTi AK oxHieio 3 aBTOpoK [IpoexTy Ne 2146
Bix 16 Bepecua 2019 pory, mosAarae B mpomo3uilii Ha
3aK0HOJABUOMY PiBHI mepeg0aunTH, 110 B TOMY pasi,
KOJIM PO3Mip (paKTUYHOTO ITPOKUTKOBOTO MiHIMyMy
MIPOTATOM JBOX MIiCSAIiB IIEPEBUINYE 3aTBEPIKEHUI
y Iep:xOomkeri posMip ITPOKUTKOBOTO MiHIMY-
my, Kabimer MinicTpiB mporarom 15 gHiB imimitoe
nepex [lapiamenTom yHeceHHA 3MiH 10 [lep:kaBHOTO
00 KeTy Ha BiIOBiHMI PiK, 1110 CTOCYIOThCS IIiABH-
II[eHHSA 3aTBEP/JKEHOT0 PO3Mipy MPOKUTKOBOTO MiHi-
MyMYy 3 ypaxyBaHHAM IIPOTHOSHOTO PiBHA iHMIAIL
IO KiHIIA OI0IKETHOTO POKY.

OcranHd BasKJIMBa Te3a, AKa BiICTOIETHCA aBTOP-
KOIO CTATTi AK 0fHieI0 3 aBTOPOK [IpoekTy Ne 2146 Bif
16 Bepecusa 2019 pory, mosdarae B TOMY, IO, MiCJs
VXBaJIeHHA IIHOTO 3aKOHY ITPOIOHYETHCA AOPYUUTH
Ypsany sabesmednTy BCTAHOBJIEHHSA IITPOKUTKOBOTO
MiHIMyMy IJIs BiIIIOBiTHMX COIiaJIbHMUX i memorpa-
(iuHMX rpyn HaceJeHHA HA PiBHI He HMKYOMY, HiK
MPOTHO30BaHUYN (DaKTUUHUN PO3MIP MPOKUTKOBOTO
MiHIMyMYy, BUBHAUEHWH BiJTOBiIHO 0 HOBOTO 3aKO-
uy «IIpo mpoxkuTKOBUH MiHiMyM» [3].

Pesromyroun, ciix s3asHaumTH, II0 I€d ITPOEKT
y:xe OiibIe poKy mepe0yBae Ha PosraAai y Bepxos-
Hilt Pagi Ykpainu.

Ille ogHMM BasKJIWBUM IIPOEKTOM 3 aHAJi30BaHO-
ro MUTAaHHA € MPOEKT 3aKOHY «IIpo BHeceHHA 3MiH
IO TeIKMX 3aKOHOMABUMX aKTiB YKpaiHU IIIOZ0 CTBO-
PEeHHA TepelyMoOB JJIA IiABUIEHHA MPOKUTKOBOTO
MiHIMyMy Ha piBeHb, He HUKUMH PiBHA (PAKTUUHOTO
TIPOKUTKOBOTO MiHiMyMy» Bix 05 uepBua 2020 poxy
3a peectp. Ne 3515-1 (zus. [4]).

JK BumiauwBae 3 (popMaTy HOro peecTpariiiHOro
HOMepa, Ilefl MPOEKT € ajbTepHATUBHUM. lHiria-
THBa HOTro po3po0KM Hajerxasa caMe aBTOPIN Iiei
crarri. Ha migcraBi geraabHOTO aHAII3Y OMHONMEH-
Horo mpoekTty Kabimery MinicTpiB Ykpainu (pee-
ctp. Ne 3515 [5]) cTOCOBHO Bpery.IioBaHHA MUTAHBb
(opMyBaHHA TPOKUTKOBOTO MiHIMyMy cJip mif-
KDPECJUTH, IO Ied IMPOEKT He TiTbKW MICTUTH He
3aB:KM BUBAKEHI 3 TOUKHM 30py Po306ymoBU YKpa-
iHM AK coIiaJbHOI [gep:KaBU MigXOAW MO0 IIHOTO
MUTAHHS, a i 6a3yeThcA HA He 3aBKIN IIPABUILHIN
MEeTOJ0JIOTi], AKa CYyIepeynuTh IPUHIIUIIAM Ta I0JI0-
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JKeHHAM MiKHapojHOoTro mpaBa. Huxue HaBOAUTHCA
apryMeHTAaIid 1miei Tesu.

Ilo-mepirie, ypALOBUM TPOEKTOM IITPOIOHYETH-
cd 3MIHHTHU «iIe0JIOTiI0» IPOKUTKOBOTO MiHIMyMYy
Ta BUBHAUATHU HOT0 AK NPUUHATHUN PiBeHBb BUTpAT,
a He oTped (AK Ie € y YNHHOMY 3aKOHOIABCTBI) A
3a0esmeueHHA HOPMAJbLHOTO (DYHKI[IOHYBAHHA Opra-
HisMy JonuHY i 30epeskeHHs i 310poB’ .

Taka mpomosuris He BigmoBimae Pexomempmarii
MixxHapomuoi opramisarmii mpami Ne 202 mpo wmimi-
MAaJIbHI PiBHI COIiaIbHOTO BaXUCTY, 4 TAKOMK CTATTI O
Konsenrnii Misxnapomuoi opramisarii mpari Ne 117
IIPO OCHOBHI IIiJIi Ta HOPMH COILiaJbHOI IOJIITHUKH,
aka parudikoana Yrpainotwo y 2015 pormi. i mix-
HapOJHI JOKYMEHTY BU3HAYAIOTH, 1110 IPOKUTKOBUH
MiHiMyM Mae GOpPMYBaTHCSA Ha OCHOBI MOTPEO JI0IU-
HU, a He HAABHUX PECYPCiB.

Cxix maragaTu, 10 BCTAHOBJIEHI 3aKOHOM YKpai-
uu «IIpo [lep:xaBuuii Oromker Yrpainu va 2021 pix»
COIliaJIbHI CTaHZAPTH, 30KPeMa MPOKUTKOBUN MiHi-
MyM, 0e3mocepeHbO BILIMBAIOTH HA PiBeHb COIIiaJb-
HOTO 3aXMCTY Ta COIiaIbHOTO OJIATOMONYYUs YKPaiH-
cbKUX TpoMandH. Tomy 0co6MBO BasKJIMBO CYTTEBO
MiBUIIUATH IIi CTAHJAPTH, BPAXOBYIOUM PiBEHD JKUT-
TS HACeJIeHHS, 4 TAK0K HeTaTUBHUH BILINB MaHAeMil
roporaipycy COVID-19.

ITo-mpyre, mpoexTom Kabinery MinicTpiB Yipai-
HU CKaCOBYEThCA I'PaJallid IPOKUTKOBOTO MiHIMyMy
I OCHOBHUX COIliaJIbHUX i JeMorpadiyHux Tpyn
HacemeHH (miTu g0 6 pokis; miTu Bix 6 mo 18 pokis;
mparnesgaTHi 0co0u; HemparesaTHi) Ta TPOIOHY€ETh-
¢ BCTAHOBJIEHHA JIUIIIE IPOKUTKOBOTO MiHIMyMY Ha
0JHy 0co0y. 3a3HAUEHA IPOMIO3UI[iA CYIePeUnTh mij-
xomam Mixuapoxguoi opramisamnii mparrti (gasi — MOII)
IIIOZI0 BUOKPEMJIEHHSA TPYI HACeJIeHHA, AKi moTpeby-
IOTh COITiaJTbHOTO BaXMCTY, peKoMeHAaIiamM BeecBit-
HbOI opramisarii oxoponu 3xopoB’a (gami — BOO3)
CTOCOBHO HOPM XapuyBaHHA, a TaKOMX CTaHIapT-
Hill XKUTTEBIN TpakTuUIi (IiTH POCTYTH i BUMAraioTh
MTOCUJIEHOT'O XapUyBaHHS TOIIIO).

ITo-Tpere, ypaAmOBUM MIPOEKTOM IIepefdaueHo
BuHATKY 3i ctaTTi 95 Komekey 3akomHiB mpo mpaifio ta
cratti 9 3akony «IIpo omiary mparti» 1070 HOPMHU
PO BCTAHOBJIEHHS PO3Mipy MiHiMasbHOI 3apobiTHOL
IJIATH He HUKUYe PO3Mipy MPOKUTKOBOTO MiHIMyMy
I mpatesgaTHux oci6. Ia mpomosurlia cynepeunTs
mopmam crarti 3 Komsemmii MOII Ne 131 mpo Bcra-
HOBJIEHHS MiHiMaJIbHOI 3apobiTHOI miaTtu, AKa paTu-
(ixoBana Yrpainor y 2005 porri.

[To-ueTBepTe, YPAMOBUM IPOEKTOM IIPOIOHY-
€ThCSA BHECTW 3MiHM [0 3aKOHOZABCTBA i CKAacyBaTH
rapaHTii I0/l0 BUBHAUEHHA PO3Mipy MiHiMaJIbHOTO
II0CaZIOBOTO OKJIAAY (Tapu(HOi CTaBKM) MpaIiBHUKIB
0I0:KeTHOTO CeKTOpy. BapTo 3ayBasKkuTH, 1110 B yMO-
Bax IIOCTiAHOTO Ae(iIUTy MepKaBHOTO Ta MiCIeBUX
Orom:xeTiB, mopiyHoro Hemo(iHAHCYBaHHA OIOMKeET-
HUX Tajys3el Ie o3HAUae 3HAUHe CKOPOUYEHHS i Tak
MITYYHO B3aHM)KEHOTO PO3SMIpY II0CaZI0BOTO OKJIATy

mpamiBauka I (mepimoro) tapuduoro pospany €TC
i, BimmoBimHO, pisKe BHM!KEHHS TPYIOBUX IOXOIIB
0JM3BKO 3 MJIH IIPAIliBHUKIB OI0M:KETHOI cepH.

Orike, ypAmOBUI IPOEKT 6e3 IOOMpaIllOBAHHS
MOXKe CIPUATH IOJAJNbIIOMY PYWHYBaHHIO CHC-
TeMU COI[iaJIbHOTO 3aXUCTy YKPAlHCBKUX IpoMa-
IAH, a TaKOXK IpyOOMY IIOPYIIEHHIO Mi*KHAPOTHUX
3000B’A3aHp YKpaiHM IMOA0 BUKOHAHHI 0a30BUX
Kougesniriit MOII.

Ilna HemomyIeHHA Iiei cuTyalii i BifHOBIEHHA
COIliaJIbHOI CIPaBEeAJIMBOCTI B IIHUTAHHAX YCTAHOB-
JIHHA TPOMKUTKOBOTO MiHIMyMy Ta po3MipiB orLia-
T TIpalli B OIOMKETHUX Taly3AX aBTOPKOIO CTATTi
Ta iHmMMMH ocobaMu, fAKi MOAIAATL II0 AYMKY,
MiITOTOBJIEHO aJbTEePHATHBHUN IIPOEKT 3a PEECTP.
Ne 3515-1, akum mepenbaueHo Take:

1) poBTIAHYTH MOKJIWBICTH 3aCTOCYBAHHSA AJb-
TEePHATUBHOTO IiIXOAY M0 BCTAHOBJEHHS Ta 3aTBED-
IKeHHA IPOKUTKOBOTO MiHIMyMy He HUKUYe PiBHA
(haKTUUHOTO IPOKUTKOBOTO MiHIMyMY.

Ilns mporo HeoOXigHO:

1) Buectu 3minm 1o cT. 3 3akony YKpainu «IIpo
TMPOKUTKOBUHM MiHIMyM», YCTAHOBUBIIH, IO Habip
TMPOAYKTIB XapuyBaHHA, HAOip HEIPOZOBOILUMX
TOBapiB Ta HAOIp MOCHYT (TaK 3BAHUU «CIIOMKUBUMI
KOIIIMK » ) IMOPiYHO 3aTBepIKyeThea Kabinerom Mimi-
CTPiB micad MpoBeleHHA BiAMOBiAHOI HAYKOBO-TPO-
MaJCbKOl eKCIIepTU3M Ta 0 MOYaTKy POSTJIAY IIPO-
€KTY 3aK0oHY mpo Jlep:KaBHU 0101 KeT Ha HACTYITHIH
pik. Takox mepenbayeHo, 110 PO3PAXOBAHUN PO3MIP
CIIO}KMBYOTO KOIITMKA He MOKe OyTU MEHIITUM 3a Horo
po3Mip, 3aTBepKeHNH Y IoNepeHOMY POIIi;

2) sakpimuTy, IO TPOKUTKOBUN MiHIMyM ycra-
HOBJIIOEThCA YPAIOM caMme Ha 6asi BapTOCTi 3aTBep-
I'KEHOT0 CKJIafy CIIOKMBUOTO KOIITHUKA, 8 PO3MIp IIPo-
JKATKOBOTO MiHIMyMy IOJaeThCA B MPOEKTI 3aKOHY
mpo Jlep:kaBHMI OI0[KET HA BiAIOBi THU PiK;

3) yIpoBaJuTHU IOJIOMKEHHS, 3TiIHO 3 TKIM PO3Mi-
PHY IPOKUTKOBOTO MiHIMyMY B PO3paxyHKY Ha OJHY
JIIOAVHY Ha MiCAIb, a TAKOXK BiATIOBiHI MPOMKUTKOBI
MiHIMYMU IJ19 OCHOBHUX COIliaJbHUX i memorpacdiu-
HUX I'PYI HACeJEeHHS He MOXKYTb OYTH MEHIINMU Bif
MPOTHO30BaHUX ()aKTUUHUX PO3MipiB MPOKUTKOBUX
MiHiMyMiB;

4) aKmo posmip GAKTUYHOTO IIPOKUTKOBO-
ro MiHIMyMy NpPOTATOM [ABOX MiCAIIB IEPEBUIIYE
saTBepmKenuil y [lep:xkaBHOMY OI0MKeTi po3mip mpo-
JKUTKOBOTO Minimymy, To Kabimer MimicTpiB Yrpa-
imm mpotsarom 15 gHiB imimitoe mepen IlapiamenTom
yHeceHHdA 3MiH 10 Ilep:KaBHOTO OIOMKETYy Ha Bimmo-
BifHWI DiK, AKiI CTOCYIOTHCA IiJBUINEHHS 3aTBEp-
IKEHOTO PO3Mipy IPOKUTKOBOIO MiHIMyMy 3 ypa-
XYBaHHAM IIPOTHO3HOTO DPiBHA iHGuANIlI 1m0 KiHIA
OI0/I’KETHOT'0 POKY;

2) sMiHMTH TiAXif [0 BCTAHOBIEHHS PO3MipiB
IIOCaZOBUX OKJIAAiB — BCTAHOBJIOBATH IX B3aJI€XKHO
He BiJf TPOXKUTKOBOTO MiHIMyMY, a BiJ] po3Mipy MiHi-
MaJabHOI 3apobiTHOl miaTu. Insa 1mboro HeobXimHO
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mepef0aunT B UMHHOMY 3aKOHOJABCTBi, IO MiHi-
MaJbHUE TOocafoBuil oKJIan (Tapu@Ha cTaBKa) BCTa-
HOBJIIOETHCS B PO3Mipi He MeHIe MiHiMaJIbHOI 3apo-
0iTHOI mIaTH, BCTAHOBJIEHOI AJId IIpalesgaTHUX 0Ci0
craHoM Ha 1 ciuHA KaJeHIApHOTO POKY i He HIKUe
IIPOTHOBHOTO (PaKTUYHOT'O PO3MIPY IPOKUTKOBOTO
MiHIMyMY IJI i€l KaTeropii;

3) ycraHOBUTH OOME:KeHHA pPO3Mipy 3apobit-
HOI IJIATH B JEPXKABHOMY CEKTOPi IJIA TaK 3BaHUX
«TOII-repiBHUKIB». [[JIs IILOTO IPOTIOHYETHCA 00Me-
xutu 10 posmipamu MimiManbHOI 3apo0iTHOI mIaTH
piBeHb 3apo0biTHOI mIaTH (BKJINYHO 3 HAJIOABKAMU,
IpeMigMu, 320X0UYBAJbHUMY BUILIATAMU): HAPOJ-
HUX gemyTatiB; uneHiB Kabimery MimicTpiB i ix
3aCTYITHUKiB; KePiBHUKIB i 3aCTYIHUKIB KepiBHUKIB
JIep:KaBHUX OPraHiB, Aep:KaBHUX IIiJIPUEMCTB i 1ep-
JKaBHUX KOMIIAHI;

4) BiIHOBUTH CIIPABEAJUBICTh V IUTAHHI OILIATH
mpari IeZarorivHMX IMPaIiBHUKiB, YCTAHOBUBIIHN
IIOCAJOBUI OKJIaJ IeJarorivHoro IpalliBHHKA Hai-
HI:K4O0i KBasi(ikamiiaol Kareropii B posmipi Tprox
MiHiMaJIbHMX 3apo0iTHMX IIIAT, a TAKOXK Iepesda-
YMBIIN iHITi CTUMYJIIOBAJIbHI HaI0aBKY (32 BUCIYTY
POKiB, HAyKOBi 3BaHHSA Ta iH.) Ta BUILIATH.

Bucuosox. Ciig sasmaumTm, IIf0 CTAHOM Ha
1 amcromaza 2021 poKy NIPOEKT 3aKOHY YKpai-
HU «IIpo BHECeHHS 3MiH [0 AeIKUX 3aKOHOJABUUX
aKTiB YKpaiHu IMOJ0 CTBOPEHHS IEPeJyMOB MIJA
MiBUIEHHA MPOKUTKOBOTO MiHIMyMy Ha pPiBeHB,
He HWKYMN PiBHA (PAKTUYHOTO TIPOKUTKOBOTO
mimimymy» Bixm 05 uepBua 2020 poxy 3a peecTp.
Ne 3515-1 sacayxaHo Ta 3HATO 3 POSTAAAY, HATO-
MiCTb YPAIOBUI IPOEKT 3 aHAJIOTIUHOI HA3BOIO Bi
29 rpaBua 2020 poky 3a peectp. No 3515 mpuiins-
T0 y nepiomy yutanHi. IIlo % 10 MPOEKTY 3aKOHY

Yrpaiau «IIpo BHeceHHS 3MiH 10 JeIKHX B3aKO-
HiB YKpaiHM 100 BCTAaHOBJEHHA i 3aTBEPAKEHHA
OKpeMHUX [Iep:KaBHUX COIIaJbHUX TapaHTifl» Bif
16 Bepecusa 2019 poxy 3a peectp. Ne 2146, To iioro
y TpaBHi 2021 poKy MOBEPHYTO Ha HOOMpPAIIOBAHH
cy0’eKTy 3aKoHOmaBUOl iHirmiaTuBu (TOOTO PO3POO-
HuKaMm). TakuM YmMHOM, MEePCHeKTUBU MOAATBITNX
TOCHiI:KeHb IOJAraloTh B O0IPYHTYBAHHI 3ampoIIo-
HOBAHMX BHIIE TA iHIINX CUCTEeMHHUX 3MiH y YMHHO-
MY 3aKOHOJABCTBI, IKi 6 cipusaan po30yaoBi mpaBo-
BOi Ziep:KaBu B YKpaiHi.
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POLITICAL PARTIES AND FREEDOM OF ASSOSIATION:
PROBLEMS OF THE UKRAINIAN CONSTITUTIONAL TERMINOLOGY

The content of the constitutional right to freedom of association in political parties in Ukraine is one of the elements
of this subjective right. Traditionally, the structure of any subjective right is analyzed in the composition of the subjects
of this right, its object (objects), as well as the content, and constitutional subjective rights are not an exception to this
rule. It should be emphasized that this approach is fully justified and should be followed. In studying the content of the
constitutional right to freedom of association in political parties in Ukraine, the question of distinguishing between the
concepts of “union” and “association” arises.

The relevance of the research topic is that European integration processes are currently underway in Ukraine,
which provide for the harmonization of national legislation with human rights standards adopted in the EU. It is within
these processes that the author analyzes and substantiates the need to move to a wider application of the concept of
"association” in national legislation and Ukrainian legal literature.

So far, experts in constitutional law have not analyzed the issue of distinguishing between the concepts of “union”
and “association” in the context of the study of the right to freedom of association in political parties in Ukraine. In
this regard, in writing the article used works devoted mainly to general issues of the theory of state and law (primarily
the development of professors Krestovskaya, Matveeva), as well as general issues of constitutional law in terms of
subjective rights (primarily developed by professors Shapoval, Mishyna). We should also take into the account the
dissertation for the degree of Candidate of Law, devoted to the constitutional right to unite in political parties, that was
submitted by A.M. Moiseev on the materials of foreign law and case law.

The author argues that the need to distinguish between the concepts of “union” and “association” in relation to the
constitutional right to freedom of association in political parties in Ukraine.

The author recommends to abandon the use of the concept of “association of citizens” in favor of the concept of
“association” in Art. 36-37 of the Constitution of Ukraine and bring other laws and bylaws in line with the Constitution
of Ukraine, first of all — the Law “On Political Parties in Ukraine”, where in Art. 2 “The concept of a political party”
gives this definition. Prospects for further research are to use the same thesaurus used by foreign scholars working in
EU countries when studying the right to freedom of association in political parties in Ukraine

Key words: units, unions, associations, political parties, freedom of associations, the right to associate in the
political parties.

Ocaynenxko C. B. IIOJITHYHI HAPTIT TA CBOBOJA OB €THAHHSA: ITPOBJEMH TEPMIHOJIOIIL
YKPAIHCBKOI HAYKH KOHCTUTYIIIMHOI'O ITPABA

3MicT KOHCTUTYIIHOIO IIpaBa Ha cBoOOAY 00 €qHAHHS B mOJiTHYHI mapTii B YKpaiHi € ofHUM 3 eJIeMeHTiB I[bOTO
cy0’eKTUBHOrO mpaBa. TpaguIifiHo CTPYKTYpa 0yab-IKOTO Cy0 €KTMBHOTO IIpaBa aHAMI3yEThCA 3a CKJIAZOM Cy0 €KTiB
IIbOTO TIpaBa, oro 00’eKTa (06’€KTiB), a TakoXK 3MmicTy. IIpy MbOMY KOHCTUTYIiHHI cy0’eKTUBHI IpaBa He € BUHATKOM.
ABTOp migKpecIIoe, 1[0 TAKWH MiAX11 IIJIKOM BUIPAaBIAHKM i 10T0 CJIiJ JOTPIMYyBaTHC.

Hocaimkyoun 3MicT KOHCTUTYIIIHOTO ITpaBa Ha cBo00Y 00 €fHAHHSA B MOIiTHUHI mapTii B YKpaiHi, mocrae muTaH-
Hs III0/I0 PO3MEXKYBAHHA MTOHATD «00’ €IHAHHI» Ta «acoliaiia». AKTyaabHICTh TeMU HOCiKeHHs MOJITae B TOMY, 1110
Hapasi B YKpaiHi TpuBaoTh €BPOiHTerpamiiini mporecH, ki mepegdavyaroTh rapMOHIzaIlil0 HAIlI0HAJBHOTO 3aKOHOIAB-
cTBa 3i craHgapramMu mpas Jiogunu, npuitaarumu B €C. Came B Me:kax I[UX MPOIECiB aBTOP aHAIi3ye Ta 0OIPYHTOBYE
HEoOXiHICTh Tepexoqy M0 MIMPIIOTO 3aCTOCYBAHHS MOHATTA «acolialig» B HallloHAJLHOMY 3aKOHOJABCTBI Ta yKpaiH-
CHKill ropuauuHiii JiTepaTypi.

Iotemnep daxiBIli 3 KOHCTUTYIIHOTO IPaBa He aHAMI3yBaJIU TUTAHHS PO3MeKYBAaHHSA MOHATH «aCOIliallig» Ta «00 €-
HaHHS» B KOHTEKCTI JOCTiI)KeHHA IpaBa Ha cBoOOAY 00’ eIHAHHS B MOIiTHYHI mapTii B YKpaini. 3 oryiany Ha 1e, mig yac
HATIMCAHHA CTATTI BUKOPUCTAHO TPAIli, IPUCBAYEH]I 3araIbHUM TUTAHHAM Teopii nep:xaBu i mpaBa (30Kpema, po3pooiIri
mpodecopis KpecToBenkoi, MaTBe€eB0i), a TAKOK 3araJbHAM IATAHHAM KOHCTUTYIIFIHOTO IpaBa 3 TOUKH 30py Cy0 €K TUB-
HUX IpaB (30KpeMa, po3pobku mpodecopis Illanosana, Mimunoi).

ABTOp aprymenTye, 1o HeoOXiHO pO3Pi3HATH MOHATTS «acoIliamisg» Ta «00’eJHAHHA» CTOCOBHO KOHCTUTYI[IHHOIO
paBa Ha cBoOOAY 00’ eJHAHD V MOJIiTHYHI mapTii moxo YKpainu.

ABTOp peKoMeHye BiIMOBUTHCS Bifi BUKOPUCTAHHSA MOHATTA «00’€THAHHSA ITPOMAJAH» Ha KOPUCTH MOHATTA «aco-
miamia» y cr. 36—37 Koucturyuii Yxpainu Ta mpusecTtu y Biamosiguicts g0 Korcturymii Yrpainu i sakouu Ta mif-
3aKOHHi aKTH, 30KpeMa 3akoH «IIpo momituuni naptii B Ypainis, ae y c1. 2 «IloHATTS moJiTHYHOI mapTii» HaZaeThCA
Take BUsHauUeHH:A. [lepcreKTuBaMu MOJABIINX JOCTiIKeHb € BUKOPUCTAHHSA TOTO K Te3aypyCy, KU BUKOPUCTOBYIOTH
iHO3eMHiI HAYKOBIIi, AKi IpaIooTh ¥ Kpainax €C, BUBUaOUM IpaBo Ha CBOOOY 00’ JHAHHSA B IOJIiTUYHI mapTii.

Kawuosi crosa: acoriaitii, 00’ e qHaHHA, TOJiTHYHI MapTii, cBo60LA 06’ €AHAHD, IPABO HA 00’ €IHAHHS B TOJIiTHYHI mapTii.

Formulation of the problem. The content of the this subjective right. Traditionally, the structure of

constitutional right to freedom of association in any subjective right is analyzed in the composition
political parties in Ukraine is one of the elements of  of the subjects of this right, its object (objects), as
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well as the content, and constitutional subjective
rights are not an exception to this rule. It should
be emphasized that this approach is fully justified
and should be followed. In studying the content of
the constitutional right to freedom of association in
political parties in Ukraine, the question of distin-
guishing between the concepts of “union” and “asso-
ciation” arises.

The degree of research of the problem. So far,
experts in constitutional law have not analyzed
the issue of distinguishing between the concepts
of “union” and “association” in the context of the
study of the right to freedom of association in polit-
ical parties in Ukraine. In this regard, in writing
the article used works devoted mainly to general
issues of the theory of state and law (primarily the
development of professors Krestovskaya, Matvee-
va), as well as general issues of constitutional law
in terms of subjective rights (primarily developed
by professors Shapoval, Mishyna). We should also
take into the account the dissertation for the degree
of Candidate of Law, devoted to the constitutional
right to unite in political parties, that was submit-
ted by A.M. Moiseev on the materials of foreign law
and case law.

The purpose and task of the article is to argue the
need to distinguish between the concepts of “union”
and “association” in relation to the constitutional
right to freedom of association in political parties in
Ukraine.

Presentation of the main material. The Consti-
tution of Ukraine “gives” the name to the analyzed
law — “the right to freedom of association in polit-
ical parties”. Article 36 provides that “citizens
of Ukraine have the right to freedom of associa-
tion in political parties and public organizations”.
Despite the combination of the concepts of “right”
and “freedom” in one phrase, at the present stage
of development of legal science, this is quite accept-
able. Experts in the theory of law note that often
the terms “human rights” and “human freedoms”
are combined in one term: for example, such is the
right to freedom of movement. The use of the term
“human freedom” is designed to emphasize the free,
most independent human self-determination in some
areas of public life. The state ensures human free-
doms primarily by not interfering in this self-deter-
mination both by the state itself and by all other sub-
jects of law [1, p. 208].

Despite the fact that Articles 36-37 of the Basic
Law of Ukraine are placed in Section IT “Rights, free-
doms and responsibilities of man and citizen”, their
provisions do not directly follow the components of
the content of the studied law, as they mostly con-
cern the subjects of this right and its object — polit-
ical parties.

The Law “On Political Parties in Ukraine” con-
tains the components of the subjective law under

study in Section II “Membership in Political Parties
and Their Formation”:

— the right to sign the decision to establish a
political party (Article 10, enshrined indirectly);

— the right to participate in the constituent con-
gress (conference, meeting) of a political party,
which approves the statute and program of a politi-
cal party, elects its governing and control and audit
bodies (Article 10, fixed indirectly);

— the right to be a member of a group of citizens
of Ukraine consisting of at least 100 persons, who
create a political party (Article 10, enshrined indi-
rectly) [2].

The Law “On Political Parties in Ukraine” in Sec-
tion II “Membership in Political Parties and Their
Formation” also contains:

— the right to suspend or terminate one’s mem-
bership in a political party at any time (Article 6,
expressly enshrined);

—the right to hold elected office in a political par-
ty (Article 6, enshrined indirectly).

But these rights can hardly be included in the
content of the constitutional right to freedom of
association in political parties for two reasons.

The first reason is that according to Article 8 of
the Law “Statute of a political party”, political par-
ties must have a statute. The charter of a political
party must contain the following information: ...
4) the rights and obligations of members of a politi-
cal party, the grounds for termination or suspension
of membership in a political party” [2].

The question of whether the rights and respon-
sibilities of members of a political party can be
attributed to the components of the content of the
subjective right to freedom of association in polit-
ical parties is ambiguous in the legal literature. On
thisissue, V.M. Shapoval put it this way: “the rights
and freedoms of man and citizen enshrined in the
basic law are not exhaustive, as is the case, in partic-
ular, in the first part of Art. 22 of the Constitution
of Ukraine. Thus, in our opinion, legal forms of fix-
ing of the rights and freedoms of the person and the
citizen are limited by the constitution and laws. In
other words, subjective rights, which are established
at the level of bylaws, should not be interpreted as
human and civil rights and freedoms, otherwise the
very concept of such rights and freedoms would lose
its meaning” [3, p. 94].

It should be agreed that V.M. Shapoval attaches
great importance to the legal form of fixing subjec-
tive rights. The rights enshrined in corporate norms
(namely, the legal nature of the statute of a political
party) can hardly be included in the content of any
constitutional right.

Secondly, if we look at the study of the content of
the right to freedom of association in political par-
ties from a formal point of view, it covers only those
rights that are associated with the formation of a
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political party as an association. This approach is
indirectly agreed by A.M. Moiseev. He writes: “with-
out abolishing or diminishing the right of everyone
to association (as stated in the Constitution ...), its
extension in the theory of the constitutional right to
a plurality of persons (citizens) allows us to consider
freedom of association as part of the general right
of citizens on association (as a phenomenon). Thus,
it consists of:

1) the right of everyone to association (ie the
right of a citizen to form, join and leave an associa-
tion, to participate in its activities), and

2) freedom of association (independence of asso-
ciations from the state, democratization of deci-
sion-making, etc.)” [4, p. 39].

In addition, the concept of “unification” is not
unambiguous and clear, as written by A.M. Moiseev.
In his work “The Constitutional Right of Citizens to
Associate in Political Parties and the Judicial Prac-
tice of Its Protection”, he pays great attention to
this issue in order to prevent possible terminologi-
cal confusion. The following considerations deserve
to be used, which reveal the roots of the ambiguous
understanding of this concept: “Returning to the
analysis of the reason for mixing the concepts of
the right to association and freedom of association,
it should be noted that Russian regulations do not
the term “association”, when in a particular legal
act refers to the association. On the one hand, it can
mean a process. In this case, the right to unite is
understood as the own right of citizens to carry out
unifying actions, ie citizens can conduct activities
aimed at consolidating their interests. On the other
hand, “association” can be understood as a subject.
In this case, the form is placed in the head of the cor-
ner” [4, p. 45—46]. A similar situation has developed
in Ukrainian legislation.

We should also agree with the conclusion of
A.M. Moiseev on how to understand the concept of
“unification”. He argued in his study for the degree
of Candidate of Law:

- “Obviously, the word “union” means the pro-
cess, the activities of individuals. A legal entity, or,
if citizens act without its formation, is the result of a
unifying process, but not the process itself. Non-pro-
liferation of guarantees of the right to association
enshrined in the Constitution ... and international
legal acts at all stages of interaction of citizens does
not allow to form such an association as a voluntary,
self-governing, non-profit formation created on the
initiative of citizens united on the basis of common
interests for the realization of the common goals
specified in the charter of the association” [4, p. 46];

— “association” should be understood as a long
process that includes all stages of creation, liqui-
dation, reform... association, based on the union of
common wills and interests of the members of the
association” [4, p. 46].

Unfortunately, A.M. Moiseev does not propose
the use of different concepts in order to distinguish
between association as a process and association as a
result (in his works — the subject). It is worth propos-
ing to talk about “association” to denote a process,
and to speak about “association” to denote the result
of such a process (subject, object of the subjective
law under study). This will be fully consistent with
international practice — as the concept of “associa-
tion” in the context of the law under study is used in
most international human rights standards ratified
by Ukraine, including the Universal Declaration
of Human Rights in 1948, the International Cove-
nant on Civil and Political Rights of 1966, as well
as in documents whose ratification is promising for
Ukraine - for example, in the Charter of Fundamen-
tal Rights of the European Union in 2000.

As for Ukrainian legislation, this concept is used
ambiguously. It is used infrequently to refer to asso-
ciations as an object of freedom of association, at
least not as often as the term “union”. Thus, the Con-
stitution of Ukraine of 1996 does not operate with
the concept of “association” or cognate, as well as
the Law “On Political Parties in Ukraine”.

The Law of Ukraine of March 22, 2012 “On Pub-
lic Associations” mentions associations in several
articles:

— in Article 2 “Scope of the Law” in the context
that this Law does not apply to public relations in
the field of formation, registration, operation and
termination, including associations of local govern-
ments and their voluntary associations;

— in paragraph 2 of the Final and Transitional
Provisions in part that public organizations, their
unions (unions, associations, other associations of
public organizations), legalized on the day of entry
into force of this Law by registration or notifica-
tion of establishment, do not need respectively
re-registration or re-submission of documents for
notification” [5].

Thus, it becomes obvious that the authors of the
text of the Law of Ukraine “On Public Associations”
considered unions as a kind of public associations,
but did not specify the characteristics of such an
association. Similarly, this concept was used in the
now invalid Law of Ukraine of June 16, 1992 “On
Unions of Citizens”. The term “union” was used
more often, in particular, political parties could use
it in the name — Article 1 provided that “unions of
citizens, regardless of name (movement, congress,
association, foundation, union, etc.) in accordance
with this Law is recognized political party or public
organization” [6]. Article 12-1 “Name of the unions
of citizens” contained a similar norm: in part 2 it was
stated that the name of the association of citizens
should consist of two parts — general and individu-
al. The common name (party, movement, congress,
union, union, association, foundation, foundation,
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association, society, etc.) may be the same for dif-
ferent unions of citizens. The individual name of
an association of citizens is mandatory and must be
significantly different from the individual names
of duly registered unions of citizens with the same
common name” [6].

Finally, Article 10 of the “Union of Citizens’
Unions” also contained the concept of “union” —
Part 1 of this article established that ‘unions of cit-
izens have the right to establish or join unions... on
a voluntary basis, “to form blocs and coalitions, to
conclude agreements on cooperation and mutual
assistance” [6].

Thus, it should be emphasized that the Law “On
Unions of Citizens” in terms of application of the
term “union” did not correspond to international,
including European standards. As this discrepancy
was not the only one, it was later updated — In 2011
the Law “On Political Parties in Ukraine” appeared,
and the analyzed document continued to apply only
to public organizations. Only shortly after the rul-
ing of the European Court of Human Rights in
the case of Koretsky and Others v. Ukraine, in the
framework of general measures provided for by
the Law of 23 February 2006 “On Enforcement of
Judgments and Application of the Case Law of the
European Court of Human Rights”, the legal norms
on public associations were also updated, but, as
revealed above, the relevant terminology was not
fully adopted by the Law of Ukraine of March 22,
2012 “On Public Associations”.

In a similar sense, the term “union” is used in
bylaws (see, for example, the Procedure for confer-
ences of public unions, election of members of the
Supervisory Board of the public joint-stock company
“National Public Television and Radio Company of
Ukraine” and termination of their powers, approved
by the National Council of Ukraine on television
and radio broadcasting on May 21, 2015 Ne 707 (as
amended by the decision of the National Council of
Ukraine on Television and Radio Broadcasting of
April 26, 2018 Ne 593)).

It should be emphasized that in the legislation of
Ukraine the concept of “association” is used not only
in the context of constitutional but also internation-
al law. Examples are documents related to Ukraine’s
European integration aspirations (see, for example,
the Association Agreement between Ukraine, on
the one hand, and the European Union, the Euro-
pean Atomic Energy Community and their Member
States, on the other).

There are also examples in the Ukrainian legal lit-
erature of the synonymous application of the terms
“union” and “association”. Thus, the authors of the
Scientific and Practical Commentary to the Consti-
tution of Ukraine in 2011 emphasized that “the pur-
pose of forming associations of citizens is to imple-
ment, promote, protect rights and freedoms and
satisfy political, economic, social, cultural and other
interests. The European Court of Human Rights has
repeatedly emphasized that the activities of associ-
ations are also a collective realization of freedom of
expression” [7, p. 264].

Conclusion. It should be recommended to aban-
don the use of the concept of “association of cit-
izens” in favor of the concept of “association” in
Art. 36—37 of the Constitution of Ukraine and bring
other laws and bylaws in line with the Constitution
of Ukraine, first of all — the Law “On Political Par-
ties in Ukraine”, where in Art. 2 “The concept of a
political party” gives this definition. Prospects for
further research are to use the same thesaurus used
by foreign scholars working in EU countries when
studying the right to freedom of association in polit-
ical parties in Ukraine (see, for example, [8; 9]).
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3ATAJIBHI 350PU TPOMAJAH 3A MICHEM ITPOKRHBAHHA: JOKRTPUHAJBHE SABE3IIEUEHHA

VYsaranbHeHo, 1110 B YKpaiHi 6araTo yBaru npuaiigeTbesa peopmi opradiB MiciieBoro ynpaBIiHHS Ta OpraHiB Miciie-
Boro camoBpaAnyBanHa. Ha Binminy Bif monepesHix eraniB MyHinunanasaol pedopMu B YKpaini HUHI yBara npuaiisaeTs-
¢S MiBUITEHHIO e(peKTUBHOCTI (QYHKIIIOHYBAaHHA OPTaHiB MiCIIEBOT0 CAMOBPAAYBAaHHSA, IJIAHYIOTHCSI 3MiHH AK Y CUCTEMi
MiCIIeBOI'0 CaMOBPAYBaHHS, TaK i y B3aeMo/ii opraHiB MicIieBOro caMOBPSAYBAaHHS 3 OPraHi30BaHOK Ta HeOpraHizoBa-
HOIO TpoMajchKicTio. [IpuKIazom sMiH y cucTeMi MicIieBOr0 caMOBPANYBAaHHSA € 3allJlaHOBaHe YTBOPEHHS BIACHUX BIKO-
HABUMX OpPraHiB 00JIaCHUX i pallOHHUX paj.

IoBeneHo, 1110 B YKpaiHi Haf6iabII KOMILIEKCHO IPOOIEMATHKY 3araJbHIX 300piB rPOMaIAH 3a MicI[eM IIPOKUBAHHS
ananisyBaB 0.C. OpioBcbKuUil, OTHAK HOT0 BUCHOBKH Ta IPOIO3UIII HE BHANIIIN CBOTO BUPAKEHHA B MOHOTPa(iuHMX
Ipanax i3 mporo nurTauud. Takux HOCTiIKeHb B YKpaiHChKil I0puAnUHiH JiTepaTypi Hapasi HeMae, 1[0 POOUTH OIPAaIlio-
BaHHA i€l TPo0JeMaTUKY aKTyaJlbHIAM Ta HaraJbHUM.

ITo % no MoHOTPa(iUHUX JOCTIKEHD, TPUCBAUCHUX IHCTUTYTaM 0e3I0cepeIHBO1 IeMOKPATii 3araioM, To CTPYKTYP-
Hi migposaiau mpo 3arajabHi 300py IPOMAAAH 3a MiCIleM IIPOKUBAHHS IOCIAI0Th Y HUX UijgbHE Micie. SKIo 3BepTaTuch
JI0 MOHOTpa(iuHuX TOCHIMKeHb OKPeMUX iHCTUTYTIB Ge3mocepeHbOI JeMOKparii, To HaluacTile mpo 3arajbHi 360pu
IPOMaJAH 3a MiCIIEM NTPOKMBAHHA UIETHCA Y TUX, AKi IPUCBAYEH] aHAJI3Y OpraHiB caMOOpTaHisaIlii HaceJeHHd.

IIpoanamizoBano chopMoBaHe B YKPAIHChKIH I0PUANYHIH JiTepaTypi TeOpeTUUHE MiATIPYHTS AJIA IOAAIBIIION0 BIOCKO-
HaJIeHHSA 3aKOHOAABCTBA IIPO 3arasibHi 300pY rPOMAaAH 3a MicIleM IIPOKUBAHHSA B CeJIaX, CeJIUINAaX, MiCTaX Ta BUABJIEHO
TePCIEeKTUBHI HATPAMY JJIA TOJATBININX TOCTiIKeHb I[bOT0 iHCTUTYTY. BOHU OJIATAIOTH ¥ PO3IIMPEHH] K0JIa cy0’eKTiB,
1[0 MOJKYTh iHiIIi0BATH CKINKAHHSA Ta OpaTH y4acTh Y 3araJbHUX 300pax IrpoMaJAH 3a MicIleM IPOKUBAHHS, Y CIPOIIEH-
Hi IpolecyaabHIX BUMOT IO CKJINKAHHS Ta IPOBeJeHHA uX 300piB Toiro. I]i HoBeau MOKYTh OyTH 3acTOCOBaH] B 3aKOHI
Yxpainu «IIpo 3aranbmi 360pu (KoH(pepeHI[ii) uwieHiB TepuTopiasbHOI rpoMaaK 3a MiclieM IPOKUBAHHSA Y, AKUN CTAHOM
Ha 01 :xoBTHS 2021 p. mepebyBae Ha posrasani y Bepxoswuiii Pagi Ykpainu.

Karwouosi cnosa: 3aranbhi 300pu IpoMajisgH 3a MicCIleM IMpOKMBaHHA, cBoOoxa 3i6paHb, GesmocepefHs JeMOKpAaTid,
JIeMOKparTis, MiclieBe caMOBDATYBaHHA.

Petrenko A. GENERAL ASSEMBLIES OF CITIZENS AT THE PLACE OF RESIDENCE: DOCTRINAL
PROVISIONS

It is generalized that in Ukraine a lot of attention is paid to the reform of local governments and local self-
governments. Unlike previous stages of municipal reform in Ukraine, at the current stage attention is paid to
improving the efficiency of local governments, changes are planned both in the system of local government and in the
interaction of local governments with organized and unorganized public. An example of changes in the system of local
self-government is the planned formation of its own executive bodies of regional councils, district councils.

It is proved that in Ukraine the most comprehensive issue of the general meeting of citizens at the place of residence
was analyzed by O.S. Orlovsky, however, his conclusions and proposals were not expressed in monographs on this issue.
Accordingly, there is currently no such research in the Ukrainian legal literature, which makes the study of this issue
relevant and urgent.

As for the monographic studies on the institutions of direct democracy in general, the structural units of the general
meeting of citizens at the place of residence occupy a prominent place in them. If we turn to the monographic studies of
individual institutions of direct democracy, then most often the general meeting of citizens at the place of residence is
in those that are devoted to the analysis of self-organization of the population.

The theoretical basis for the further improvement of legislation on general assemblies of citizens at the place of
residence in villages, settlements, cities introduced in Ukrainian legal literature has been analyzed, and the prospective
directions for further researches of this institute are revealed. They are in expanding the range of subjects that can
initiate assembly meeting and participate in general assemblies of citizens at the place of residence, in simplifying the
procedural requirements for the initiating and providing of these assemblies, etc. These novels can be applied to the
Law of Ukraine "On general assemblies (conferences) of members of a territorial community at their place of residence”,
which is under consideration by the Verkhovna Rada of Ukraine as of October 1, 2019.

Key words: general assemblies of citizens at the place of residence, freedom of assembly, direct democracy,
democracy, local self-government.

ITocranoBka mpo6memu. Hapasi B Yipaiui gy:xe
faraTo yBaru mpUALIAEThCA pedopMi opramiB mic-
[eBOTO YIPaBJiHHA Ta OpraHiB MicIIeBOTO camo-
BpanyBaHHdA. Ha BigMiHy Bijg momepefgHix eramiB
MyHinmunmanapHOI pedopMu B YKpaiHi HUHI yBara
OPUAIIAETECA IMiJBUIIEHHIO e(peKTUBHOCTI (PyHK-
IIIOHYBaHHA OPraHiB MiCIIEBOTO CAaMOBPAIYBAHHSI,

IUIAaHYIOThCA 3MiHM AK Yy CHUCTEMi MiCIIeBOTO camo-
BpAJyBaHHA, TaK i y B3aeMojil opraHiB MicIieBoro
CaMOBPSAAYBAaHHA 3 OPraHi30BaHOI Ta HEOPTraHi3o-
BaHOIO IrpoMajchbKicTio. IIpuKaagom 3MiH y cucremi
MiCIIeBOTO CaMOBPAYBaHHA € 3allIaHOBaHe YTBOPEH-
HS BJACHUX BUKOHABUMX OpPraHiB 00J1aCHUX i paiioH-
Hux pan. IIpuriaagzom B3aeMomii opraniB MicieBoro
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CaMOBPSALYBAaHHA 3 OPraHi30BAHOKI I'POMAACHKICTIO
€ aKTUBi3allid yTBOPeHHA OpraHiB camoopraxisarmii
HaceJIEHHS Ta B3a€MOJii 3 0praHaMu MiCIIeBOTO CaMo-
BpANyBaHHA cij, cenutl, micT. IIpukaazom B3aemo-
Iii opraHiB miciieBoro caMoBpALYBaHHA 3 HEOPTaHi-
30BAHOIO TPOMAJICHKICTIO € aKTUBi3aIlid ITPOBeIeHHA
3araJbHUX 300PiB IpOMaAH 3a MicIleM IPOKUBAHHSA
B CeJlaX, CeJMUIAx, MicTax i3 MeTO0 MOITYKY CII0CO0iB
BUDIiINIeHHA HaraJbHUX IATaHb MiCI[€BOTO 3HAUEHHH.

AHani3 ocTaHHIX AocTimKeHs i myOmikamii.
Takuii iHCTUTYT MiCIIeBOTO CAMOBPALYBaHHA, AK
3arajbHi 300pM TPOMAAH 3a MICIeM IIPOKMBAHHSA
y cejiax, ceJIUIax, Micrax, He3BasKaluyu Ha 3POCTaH-
HS iHTEpecy 70 HbOT0, I0Ci 3aJIUIIAETHCA MAJIOIOCTi-
JIKeHUM B YKpaiHChKil opuanyHiil giTepatypi. Tak,
y 2015 p. y Bepxosuiit Pagi Yrpainu 3apeectpoBa-
HO TPOeKT 3akoHy «IIpo sarampHi 360pm (KOH(De-
pewHrrii) uneniB TepuTopiasbHOI rpoMazM 3a MicIeM
IIPOKMBAHHSA», OTHAK J0CI BiH He 3HAWMIIOB CBOTO
BimoOpaskeHHA B MyOJIiKamigXx YKpaiHCBKMX TOCJiA-
HuKiB, kpim H.B. Mimwmuoi (gus. [1, c. 126-138;
2, ¢. 67-72]). 3aranom, cmieck iHTepecy X0 HOCJi-
JKYBaHOTO MUTAaHHA B YKPAIHCHKiN ropuguuHiii JiTe-
parypi cmocrepiraBesa y 2000-x porax, KOJu HOro
nocrimxyBamu O.C. Oproscwkuii, A.C. Kpymmik,
0.B. IIpiemkina Ta immri Buesi.

Mera cratTi — mpoaHamisyBatu cGoOpMOBaHe
B YKpPAlHCBKi!l IOpUAMYHIN JiTepaTypi TeopeTwuHe
MiATPYHTA AJA TOJAJBIIOT0 BJOCKOHAJEHHSA 3aKO-
HOJABCTBA IIPO 3arajbHi 300pu IpoMajdH 3a MicleMm
MIPOKMBAHHA B CeJiaX, CeJIUIAax, MicTax Ta BUABUTU
MepCIeKTUBHI HATPAMMY JAJIA MTOJANBIINX AOCTiIKEeHb
IHOT'0 iIHCTUTYTY .

Merozu Ta marepiaian. ABTOpP 3aCTOCOBYE POOOTH
VEpaiHChEUX (PaxiBI[iB i3 KOHCTUTYIIIAHOTO IIpaBa,
K1 JocaimKyBamu mpo0JeMHu MiCIleBOrO CaMOBPS-
JyBaHHA Ta OesmocepeqHbOI AeMOKparii sarasom,
a TaKO:K 3arajbHi 300pM I'POMAjAH 3a MiclieM IIpO-
JKMBAaHHA B celaX, cejumax, micrax. OCHOBHUMHU
MeTOJaMH AOCIIIKEeHHS € CUCTeMHUM, SKUH T03BO-
JIVB TIPOJIEMOHCTPYBATH CYUYaCHUH CTaH HOCJi3KeHO-
cTi iHCTHTYTY 3araJbHUX 300PiB I'POMAIAH 3a MicIieM
MPOKUBaHHA B ceslaX, CeJuilax, MicTax, Ta repMe-
HEeBTUYHUH, AKUU AaB MOKJIUBICTH OIIHUTHU IIPOIIO-
3ullii, BHECOK YYEHWX y PO3SBUTOK 3aKOHOJaBCTBA
OO AOCTIMKYBAHOI'O iHCTUTYTY MiCIIEBOT'O CaMO-
BpAyBaHHA.

Pesyanbratu mociimxenHa. B Ykpaini Ha MoHO-
rpadiuHoMy piBHI iHCTHTYTH Ges3mocepenHbOI AeMO-
kparii gocaimxysana O.B. [Ipiemkina. ¥ ii MmoHorpa-
(ii «Micmea memMokparia B YKpaiHi: iHcTUTYyTH Ta
opratisariiffHo-nmpaBoBi opMu peaizaiii» € pos3maia
«3aranbHi 300pM KUTENIB 3a MicleM NIpPOKUBaH-
HA — BaKJuBa (popMa BOJIEBUABJIEHHA UJEHIB TepH-
TOpiaJbHOI TrpoMajgu», OJHAK y HbOMY, IIO-TIepIile,
B JOBLIBbHINM (popMi BUKJIAZAIOTHECA HOPMHU UMHHOTO
3aKOHOJaBCTBA YKpAiHM IIPO 3arajbHi 300pu TpoMa-
ISH 3a MicIleM IPOKMBAHHSA, IIO-APyTe, HAaa3BUYal-

HO BeJIMKA yBara IpuIiJigeTbCda OpraHaM caMooOpTaHi-
3amii HaceneHnHd [3, ¢. 248], arum goriabHO 0yJI0 O
MIPUCBATUTU OKPEMUI POBAL.

TicHuit 3B’dA30K MiXK 3araJipbHuUMHU 300pamMu T'DO-
MaJdH 3a MiCIleM IIPOKMBaHHA Ta OpraHaMu caMoop-
raHisarii HaceJeHHA B YKpaiHi Ha MOHOTpaiuHOMY
piBai mocmimxysana H.B. Mimuna (guB., Hampu-
KJam, [4, c. 240; 5, c. 298]). Haitbinsm geranpHo ii
BUCHOBKMY Ta IIPOIIO3UIIil BUKJIAJEeHO B AMCePTAaIii Ha
3M00yYTTA HAYKOBOTO CTYIEHS JOKTOpPA IOPUIUIHUX
Hayk Ha TeMy «OpraHu caMoopraHisailii HaceJeHH:
IOPiBHATBHO-IIPABOBE JOCTIAKEeHHA» [6, ¢c. 595].

SIK oueBWIHO 3 HA3BH, AMCEPTAIliiHE HOCTiIKeH-
HdA MIPUCBAYEHO (DOPMYBAHHIO Ta JiAJTHHOCTI OPraHiB
camoopranisarmii HacesneHHs, ogHak H.B. Mimmua
(4K B icTOpMUHOMY acIeKTi, TaK i mijg uac gocaimxeH-
HA CY4acHOTO JOCBily CTBOPEeHHA Ta (DYHKIIIOHYBaH-
Hs OpraHiB camMoopraHisailii HaceJeHHA B YKpaiHi Ta
ix amasioriB y 3apy0isKHUX KpaiHax) 3BepHYJa yBary
Ha Te, 110 OYAUHKOBL, ByJIWYHi, KBapTaJabHi Ta iHIIi
KOMiTeTH TicHO TOB’s3aHi i3 3arajbHUMHU 300paMU
TpOMaJsIH 3a MicileM mpo:xkuBaHHA. CaMe Ha 3arajb-
HUX 300pax I'POMafAH 3a MiclleM NMPOKMBAHHS iHi-
IIiI0eThCS YTBOPEHHA TAKUX KOMITETiB, 00MpAEThCA
imimiaTuBHA IpymIa I fep:KaBHOI peecTpallii (IKIIo
BOHA € HeoOXiJHOI0), 00MpAarThCA IOCAmOBi 0coOm
opraHiB camoopraHisamii HaceJeHHS, B3aCJIyXOBY-
I0TBCA 3BiTH IPO pPOOOTY OpramiB camoopramisarii
HaceJieHHA, BUPINIVIOTbCA HAWBAMKJIMBIII ITUTaHHA
MicieBoro KuUTTA. TakoX opraHu camoopraxisaiii
HaceJIeHHA BCIJIAKO CIPUAIOTH BUKOHAHHIO PillleHb,
aKi Oysim yxBasieHi Ha 3araJbHUX 300pax TPOMajIH
3a MiCI[eM IPOKMBAHHS.

IikaBum € Toit pakT, mo H.B. Mimuna nepmuit
migposzmin (migposzaia 1.1.) cBoro HociKeHHA IpH-
CBATUJIA OTJIALY CTaHY IOPiBHAJIBHUX OCTiIKEHBb
opraHiB camoopraHisamii HacejleHHA i MerommIri
MOIIYKY 00’ €KTiB IOPiBHAHHS, OKPEMO BKa3aBIITK Ha
HasABHICTh HU3KY TPYAHOIIIB, AK1 BUHUKAIOTH IIi]] 4ac
TIOIIYKY aHAJIOTiB OpPraHiB caMoopranisaii HaceseH-
HA B 3apyOLKHUX Kpainax. OmHaK mpoBeIeHUH HEI0
OTJIAN CBiTUUTH IIPO Te, III0 CTOCOBHO 3araJlbHUX 300-
piB rpoMajdgH 3a MiCIleM IPOKMBaHHA aHAJIOTiYHOL
mpobJseMu He icHYe, aiKe B OyIb-AKill 3apyOiskHiN
Kpaini BinmoBimHWI aHAJOT 3HAXOAUTHCI JIETKO (3a
yMoOBH #oro HagBHOCTI) [6, ¢. 20—46]. Takox y 1BO-
MY HiZpO3Iiii JOCTigHUILA 3BEepPHYJA yBary Ha Baro-
MiCTh HaJIeXKHOTO ()YHKIIOHYBaHHA OpraHiB camoo-
prauisairii HaceJeHHA i PeryJaapHOTO CKIMKAHHA Ta
TPOBEIEHHS 3aTraJbHUX 300PiB TpoMajAH 3a MicIeM
MPOKUBAHHA JJIA POSBUTKY COIIiaIbHOTO KaIliTay.

H.B. MimmHa aHaiisyBajia cydyacHUM CTaH 3aKO-
HOJIaBCTBA YKpaiHW Mpo 3araabHi 300pu TpoMajidH
3a MicIeM IIPOKMBAHHA JIWIIE B acCIeKTi JocTar-
HOCTi TPABOBOTO PETYJIOBAHHSA A 3a0e3IMeueHHs
CTBOPeHHA Ta ()YHKI[IOHYBaHHA OPTaHiB camoopra-
Hisarii HaceseHHA. IIpu 1HOMY BOHA B3a3HAUMJIA,
III0 BiJTIOBiIHI HOPMY € HAJA3BUYAWHO 3aCTapiInMu
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[6, c. 83-85]. OcobauBy yBary mpu 1bOMy aBTOPKA
3BEpHYJIa Ha Te, 110 YUacTh y 3arajJbHuX 300pax Irpo-
MAaJfH 3a MiclleM IPOKMBAHHSA MOMKYTb OpaTu JIUIIe
rpoManAgHd YKpaiHW, Ta iAINIa BUCHOBKY, IO IIe
BILIMBA€E ¥ Ha KOJIO 0cib, AKi MOKYTh OpaTu aKTUB-
HY y4acTb y QYHKIIIOHYBaHHI OpraHiB caMmoopraHisa-
mii HacemeHHA. BoHa migkpecamia, IO «CTAaHOM Ha
rpyzenb 2009 p. BepxoBua Paga Yrpainu posrasanae
B IEPIIOMY YuTaHHI 3aK0HOIPOoeKT Ne 2108; HOBa
pemakitig cr. 8 € JeTasNbHIIIO0, ajle i BOHA He JiK-
BiZlye BKa3aHOI IPOTAJMHN: BiJIIOBITHO 0 IPOIIO3H-
1ii cy0’eKTiB 3aKOHOJABYOI iHII[iaTHBY [0 CiIBCHKOI,
CeJUINHOI, MichbK0i, paitoHHOi B MicTi (y pasi ii cTBo-
peHHA) pagu HeoOXiTHO MOJATH «CIHUCOK YUYACHUKIB
360piB (KoH(epeHITii) i3 3a3HAUEHHAM MIPi3BHUINA,
imeHi, mo 6aTHKOBI, JaTH HAPOMKEHHS, cepil i Home-
pa nacnopma zpomadanuna Yepainu (abo mumuaco-
6020 nocgiduenna zpomadanuna Yrpainu ) (Kypcus —
H.M.), nomamuanoi agpecu 3 HOMEPOM TeaedoHy Ta
0cO0MCTOTO MATHNCY KOKHOTO YUacHUKA 360DiB (KOH-
(epentii)» [6, c. 84]. Carix 3asHauuTH, 110 I TUTAH-
HA He BUPiIIeHo # foci.

ABTOpKa TaKkoX Hajasa BiIacHe OaueHHA IpobJie-
MaM pPO3Me:KYBaHHA 3arajbHUX 300piB TpOMAIAH
3a MicCIleM IPOKWBAHHS Ta KOH(DEpPEeHIiNl KUTeJiB,
IpoaHajidyBasa Cy[0BY NPaKTHUKY IIOAO OCIOPIO-
BaHHS IIPABOMipPHOCTI CKJIMKAHHS 3araJbHUX 300piB
IrpoMajigH 3a MicIleM IPOKMBaHHA, POSTJIAHYJIA icTO-
PUYHI TPUKJIAY TiCHOTO B3AEMO3B’ I3KY MisK 3araJb-
HUMU 3060paMu IpOMaAaH 3a MiclleM IPOKUBAHHA Ta
opraHaMu caMoOpraHisaIlii HaceJeHHA Ha TepuTopil
cyuacHol Ykpainu y XX cTosiTTi, mpuminnia yBary
ixHiZI B3aemojil Ha IiACTaBi 3araJbHOIEP:KABHUX
Ta MiclleBUX HOPMaTHBHO-IIPABOBUX aKTiB, 30KpeMa
CTaTyTiB TEPUTOPiaJbHUX I'POMA]I.

Hocrigaunga pesiomyBana: «360pu (KOH(pepeH-
ITi1) TPOBOAATHCSA HE TLIBKU JJIS CTBOPEHHS OpPraHiB
COH!, o6paHHs iX MepCOHANBLHOTO0 CKJIALY, HOro mepe-
oOpaHHA TOINO, a i 3 immuX nuTadb. ToMy HaBiTh
y pasi BizcyTrocTi opranis COH i imimiaTusu ix cTBO-
PEeHHA B UJIeHiB TepUTOPiaJbHIX TPOMaj i MiKporpo-
MaJ MOKe BUHUKHYTHU MOTpeba B IPOBeIeHHi 300piB
(koHdepeHIIiii). Ajse yTBOPeHHS # (DYHKITIOHYBaHHSA
oprary COH 06e3 ix mpoBeneHHS € HeMOKIuBUM. CTy-
MiHb 3HAYYIIOCTi 300piB (KOH(DEPEHIIiiT) 1 TepUTO-
piaTbHUX IpoMaj i MiKpoTpoMaj € HACTiJIbKYU BHUCO-
KHM, IIT0 BBAKA€MO HOLIJbHUM 3IiICHEHHS OKPeMOl
HOPMATHBHO-IIPABOBOI persiaMeHTarmii Iboro iHCTHU-
TYTY, dK i mpaBoBoro cranosuira opranis COH, came
Ha Iep:KaBHOMY piBHi» [6, ¢. 279].

Hapasi equanM yEpaiHCbKUM JOCTi THUKOM, SKHAH
IPUCBATUB HU3KY NyOJdiKaliil saraJbHUM 300pam
rpoMagaH 3a Miciem mpo:xuBanHA, € 0.C. Opios-
cbKmii. He3Baskarouu Ha Te, III0 OCTAHHI MO0 JOCJi-
IKEeHHS 3 IIbOT0 IUTAHHA TYOJIiKyBamuca MOBOJI
JaBHO, TIOKM HOT0 MaTepiaju € HaiOiabII BCEOXOII-

! Camooprasisamii HaceJeHH.

HUMH, KOJIU HAEThCA AK PO TEOPETHUUHI acIeKTH,
moB’s3aHi 31 CKIMKAHHAM Ta IPOBEJEHHAM 3arajib-
HUX 300piB rpOMAafAH 3a MiclleM IMPOMKWBAHHSI, TaK
i IIpo BiJTIOBiAHY MIPAKTHUKY .

Yuepime O.C. OpoBcbKUI 3BePHYB yBary Ha Ipo-
0JieMHi IMTaHHS, TI0B’ g3aHi i3 3araIbHEUMHU 360paMu
TPOMaAH 3a MicIeM IIPOXKMBAHHA, IOCIiIKYyIOUn
TpaBoOBUI CTATyC OpraHiB camoopraHisailii HaceyeH-
HS B Me)Kax cBoei guceprarii Ha 3700y TTS HAYKOBOTO
CTyIeHd KaHJuaTa OpUINYHIX HayK. Bin migkpec-
JIUB Ba)KJIWBICTH 3araJbHUX 300piB Aysa (GopMyBaH-
Hs IIEePCOHAJBHOTO CKJAAY OpPraHiB camoopraHisairii
HaceJIeHHS; HaraJbHICTh BUPIiIIeHHA Ha 3aKOHOZAB-
YOMY PiBHi MUTaHb IIEPCOHAIBLHOTO 00Ky YUaCHUKIB
3arabHUX 300piB (KOH(DepeHIiit), AKi BUPIMIYIOTH
MWUTAaHHSA, OB dA3aHI 3 YTBOPEHHAM Ta IisJIbHICTIO
opraHiB camooprauisailii HaceJeHHS; HeOOXigHICTH
BUDIiINIeHHA NUTaHb PO3MOPAIKEeHHA MaliHOM opra-
HYy caMooprauisaiii HaceleHHS Ha 3araJbHuX 300pax
(kom(epentii).

Ilicma yemimHOro 3axmeTy aucepraiii Ha 370-
OyTTA HAYKOBOTO CTYIEHS KaHAWAATA IOPUIUIHUX
Hayk 0.C. OpoBCHKUM HAIPYKOBAHO HU3KY HAYKO-
BUX CTaTel Ipo 3arajbHi 300pu rpoMagaH 3a MicleM
IPOXKWBAHHA, AK-0T «HopMaTuBHO-TIpaBOBa perJia-
MEHTAIlif 3araJbHUX 300PiB WIEHIB TepUTOPiaTbHIX
rpomaz» 2009 p., «PerymoBanHa (GopM JOKaIbHOI
IeMOKparii cTaTyTaMu TepPUTOpiaJbHUX I'POMAJ»
2009 p., «IIpobaemHi muTaHHA CKINKAHHA i MpoBe-
JTeHHs 3araJbHUX 300piB TpOMaAAH 3a MicleM IIpo-
skuBanHa» 2009 p., «HopmaTuBHO-TIpaBOBa perJa-
MEHTAIlif 3araJbHUX 300PiB WIEHIB TePUTOPiaIbHOI
rpoMaji Ha JIOKAJILHOMY PiBHI (Ha Marepiamax micra
Cywmu)» 2010 p. Ta inmi.

SIK cBimuaTh HA3BW LUX IIPallb, a TAKOXK aBTOP-
cbki BucHOBKM Ta mpomosumii, 0.C. OpioBcbKuit
aHaJi3yBaB HOPMATMBHO-IIPABOBY perJiaMeHTAIlil0
3araJbHUX 300piB rpoMagdH 3a MiclieM IPOKHUBAH-
Hd IepeBaskHO Ha MicIleBOMY PiBHI Ta OCHOBHY yBary
IPUALIAB He TEOPETUUYHUM, a TPAKTUUHUM IIpodJie-
MaM, IIOB’ I3aHUM i3 3araJbHUMK 360paMu TPOMAIH
3a MicIleM IPOKMBaHHA B YKpaiHi.

YpaxoByioun 110 c(epy HAYKOBUX iHTepecis,
0.C. OpyoBcHKUMIT BUCTYIIAB aBTOPOM, CIIiBABTOPOM,
PEIaKTOPOM HM3KM HAYKOBO-NIPAKTHYHUX OpOIITyD,
y AKHX UiJbHE Miclle BiBeJeHO 3arajJbHUM 300pam
rpoMajifAH 3a MicieMm mpokuBaHHA. OgHe 3 HAYKO-
BO-IIPAKTUYHUX BHUJAHb, IO BUUIILIO APYKOM IIi[
pemakmieo O.C. OpIOBCHKOIO, IPUCBIUEHO CYTO
MUTAaHHAM YA0CKOHAJIEHHA 3aKOHOJAaBCTBA Y KPaiHU
IIT0JI0 IIPOBEIEHHA 3arajJbHUX 300piB IpoMajgsaH 3a
MicIieM IpOoKUBaHHI, 8 Ke «BOpoIIypi 3i0pani mare-
piamu II’aroi BceykpaiHChbKOI HAYKOBO-IIPAKTUUHOL
KOH(epeHIIii 3 muTaHb caMOOpraHisaiii HaceJeHH
«YIOCKOHAJIEHHA 3aKOHOJABCTBAa YKpaiHM III0OI0
TMpPOBEJeHHA 3arajbHUX 300piB 3a MicIleM MPOKU-
BaHHA», KA TPoxoxmia B M. Bimuuni 15-16 TpaBusa
2010 poxy. Ha xou(epeHIIii 6yau po3TIAHYTI aKTy-
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aJIbHi ITPo0IeMM IPABOBOI perjIaMeHTaIlil 3araIbHIX
300piB ujeHiB TepuTOpiasbHOI TPOMAIU 3a MicileM
OPOKUBAaHHA... 30KpeMa, OyJo 0O6roBOPEHO IIPO-
€KT 3aK0HY YKpainu «IIpo saranpHi 360pu ujIeHiB
TEePUTOPiaJbHOI TPOMAZAM 3a MiCIleM ITPOXKMBAHHAY,
migrorosienuit gaxismamu BI'O «Acormiamia copu-
SHHS caMoopramisamii HaceJeHHsS», a TaKOX CTaH
periaMeHTaIlii saraJbHuX 300piB HA MicIleBOMY piB-
Hi. ¥ Opoirypi MicTAThCA Te3W BUCTYIIIB YUACHUKIB
KOH(epeHIii, TeKCTu IMiJCyMKOBUX JOKYMEHTIB,
a TAKOK BUTATHU 3 JOKAJIbHUX HOPMATUBHO-IIPABO-
BUX aKTiB (CTATYTiB TOIIO) MicT — 00JIaCHUX IIEHTPIB,
110 PeTVIaMeHTYIOTh 3arajJbHi 300pm» .

3HauHa yBara saraJbHUM 300pam 0yJia IpuIiieHa
0.C. OpoBCHKMM Ta HOT0 CIIiBABTOPAMY Y BUAAHHAX
«CraryT Tepuropiambuoi rpomanu M. Ogeca. OcHoBHI
eranu ctBoperus» 2007 p., «Cran j1oKaabHOI HeMoO-
Kparii B mictax YKpaiHu: posb TpoMaj Ta OpraHiB
Micuesoro camopagyBanua» 2008 p.

Y KoHTeKCTi 3B’A3KYy MiK saraJabHUMHU 300pa-
MU I'POMAaJSH 3a MiclieM IPOKMBAHHS Ta OpraHaMu
caMoopraHisarii HaceJeHHA CJiJi yKasaTH Ha TaKi
Buganud 3a yudactio 0.C. Opmoscekoro, gk «CTBo-
PEeHHA YMOB A PO3BUTKY JOKAJBHOI IeMOKpaTii (Ha
npukgaai m. Ogecu)» 2003 p., «CrBopeHHd, OpraHi-
3aIrig po0oTH Ta JiKBifaIig opraxis camoopramisamii
HacemeHHa v M. Omeca. MeToguuni pexoMeHAaIlii»
2004 p. Ta 2006 p., «CTBOpPEHHSA, OpraHisalisa Jisdas-
HOCTi Ta JiKBimaIis opraHiB camoopranisaiii Hace-
nenHa B micti Opeci. 30ipHUK HOPMATUBHHUX aKTiB
Ta METOAWYHUX PeKoMeHgamiil (3-¢ BuI., TOIOB-
HeHe Ta 3miHeHe)» 2011 p., «[lemeryBaHHs ITOBHO-
Ba)KeHb OpraHaM caMoOOpraHisamii HaceJeHHT»
2005 p., «3axon Ykpainnu «IIpo opranu camooprasi-
3arii HaceJeHHA» : HAYKOBO-IIPAKTUYHUI KOMEHTap»
2012 p. ra inmmi.

Crip BigMiTuT; ¥ aKTMBHY HOPMOTBOPYUY Iisfjb-
micts O.C. Opnoschbkoro. Bim BucTymus ogHuM 3i
CIIiBaBTOPiB TEKCTY MPOEKTY 3aKOHY YKpainu «IIpo
3arajbHi 300pu (KoH(DepeHIii) wieHiB TepuTOPiaIb-
HOI rpoMaZy 3a MiclleM IIPOKMBAHHA» 3a PEECTP.
Ne 2467 Bin 24 Gepesua 2015 p. Bapro sayBasxuru,
1o cranoM Ha 01 xoBTHa 2021 p. 1ell IPOEKT PO3-
raanaetbed BepxosHoto Pagoro Yipainu.

BucnoBok. Pestomyloum, ciig sasHauuUTH, IO
B YKpaiui HafOiIbII KOMILJIEKCHO NIPOOJEeMATHUKY
3araJbHUX 300PiB IpoMaJiAH 32 MiCIIeM ITPOKUBAHHS
anayiisysas 0.C. OpioBCbKHMit, OTHAK 1OTO BUCHOBKH
Ta MPOTIO3UITii He 3HANIILIN CBOTO BUPAKEHHS B MOHO-
rpaivHuX mpangx i3 mboro nuTaHHA. TaKuX JOCJi-
I:KeHb B YKPalHCHKill ropuagnuHill aiTeparypi Hapasi
HeMae, 110 POOKTH ONPAIIOBAHHA Ii€]l MPo0IeMaTHK Y
aKTyaJbHUM Ta HaraJbHUM.
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MODERN LEGAL MEANS OF TRANSFER OF INTELLECTUAL PROPERTY RIGHTS

For the development of the national economy, an effective system of legal support of relations is formed, which
is formed as a result of transformation of intellectual activity results into innovative products and innovations,
introduction of intellectual property rights into economic turnover.

Given the expansion and complexity of ways to commercialize intellectual property rights in connection with the
acquisition of these rights of various qualities, it is important to study not only the statutory agreements on the disposal
of intellectual property rights, but also to develop other legal forms that mediate acts of transfer objects of intellectual
property in the field of management.

The purpose of the article is to refine the scientific and theoretical provisions on the legal forms of transfer of
intellectual propertyrightsin the field of management. The ways of involving intellectual property rightsin the economic
turnover within the framework of corporate, contractual, mortgage legal relations are revealed. It is established that
the specificity of these relations leaves its mark on the legal forms of transfer of intellectual property rights. It has been
found that with the complication of economic relations, the spheres and ways of involving intellectual property rights
in economic turnover are expanding. Thus specificity of mechanisms of realization of the specified ways of transfer of
the rights causes necessity of working out of the legal form adequate to this specificity.

It is proved that economic and legal regulation of transfer of intellectual property rights does not provide proper
definition and differentiation of legal forms of transfer of intellectual property rights in the organization and
implementation of economic activities, which should take into account the broad economic potential of these rights.
The study substantiates the types of legal forms of transfer of intellectual property rights in the field of management
in the case of these rights as: contribution to the formation of the authorized capital of the business organization,
contribution to joint activities (simple partnership); use as a subject of pledge and subsequent alienation of the pledged
property right as aresult of foreclosure on it. On thisbasis, a conclusion was made about the expediency of improving the
economic and legal regulation of relations in the field of transfer of intellectual property rights in terms of normative
definition of types of legal forms of transfer of these rights.

Key words: property rights of intellectual property; intellectual property object; legal form; contract; transfer of
rights; economic turnover.

Berosa T. I. CYYACHI IIPABOBI 3ACOBH ITEPEJAHHS ITPAB IHTEJIEKTY AJIbHOI BJIACHOCTI

Ilns po3BUTKY HAIiOHATHHOI €KOHOMIKM (hopMyeThcs e(eKTHMBHA CHCTEMa IIPABOBOTO 3a0e3NeuyeHHS BiTHOCHH,
AKa (OpMyeThCA B Pe3yJIbTaTi TpaHchopMallili pesyabTaTiB iHTENIEKTYaJbHOI AiAJbHOCTI B iHHOBAI[IMHI MPOAYKTH Ta
iHHOBAIlii, BIPOBa;KeHH IIPaB iHTEeIEeKTyaJbHOI BJIACHOCTI B FOCIOZAPChbKuUil 060POT.

YpaxoByoun pO3IMUPEHHA Ta CKJIANHICTD NMIIAXIB KoMepliamisaimii mpaB iHTeJIeKTyaJbHOI BIACHOCTI y 3B dA3KY
3 HAOYTTAM IUMU ITpaBaMy Pi3HOI AKOCTi, BAXKJIUBUM € HE JIMIIEe BUBUEHHSA CTATYTHUX JOTOBOPIB IIPO POSIOPAMKEHHS
IpaBaMU iHTeJIEKTYaJbHOI BJIACHOCTI, a i po3poOKa iHIMX IpaBOBUX (OPM, TOCEPETHUIIBK] aKTH epefaHHd 00 €KTiB
iHTeJIeKTyaIbHOI BJIACHOCTI Y cepy rocmogapioBaHH.

Meroto cTaTTi € yTOUHEHHA HAYKOBO-TEOPETUYHIX MOJI0KEHD II0/I0 TPABOBUX ()OPM IIepeIaHHA IPAB iHTEIEKTyalb-
HOI BJIacHOCTi y c(epi rocmomapioBanusg. Po3KpuUTO IMIAXY 3aJyUeHHS IpaB iHTeJeKTyaJ bHOI BJIACHOCTI /10 TOCIoAap-
CbKOT0 000POTY B paMKax KOPIOPATUBHUX, TOTOBiPHUX, iTOTEUHNX MPABOBIIHOCKH. ¥ CTaHOBJIEHO, IO cIenudika mux
BiflHOCWH HaKJajae CBiil BiTOMTOK Ha IMpaBOBi (opMU IepeJaHHSd IIPaB iHTEJIeKTYaJbHOI BJACHOCTI. ¥ CTaHOBIEHO, III0
3 YCKJIQAHEHHAM eKOHOMIUHUX BiTHOCHH POSIINPIOIOTHCA ChepH Ta COco0U 3aIyUeHHS IPAB iHTEIEK TyaJbHOI BJACHOCTL
JIo TocTiofapcbkoro obopory. Ilpu nromy crmenudika MexanismiB peasisallii 3asHaueHUX coco0iB mepesayi mpas 3yMoOB-
JIT0€ HeOOXimHiCTh PO3POOKY aeKBaTHOI il cierudiri mpaBoBoi Gopmu.

IloBemeHo, 1110 EKOHOMiKO-TIPABOBE PETYJII0OBAHHSA IIepeJaHHA IPaB iHTEIeKTyaTIbHOI BIACHOCTI He 3a0e3Ieuye HaIeX-
HOTO BM3HAUEHHA Ta AudepeHIiamnii mpaBoBux (popM mepejaHHA IPaB iHTEJIEKTYa bHOI BJACHOCTI IIiJ yac opraHisaiii
Ta 3MifiCHEeHHS TOCIOAaPChKOI AiATBHOCTI, 1110 Ma€ BPaXOBYBATH ITMPOKHUI eKOHOMIUHUI TOTEHIIIAJ I[UX IpaB. ¥ JOCIi-
I'KeHHi 00T DYHTOBAHO BUAY IPABOBUX ()OPM IepelaHHA IPaB iHTeNIeKTyaIbHOI BIaCHOCTI Y chepi rocmojapioBaHHA 00
TaKuX IpaB, K YHECOK ¥ (DOPMyBaHHSA CTAaTYyTHOTO KaIliTaJy rocIoJapchKoi opraHisallii, BHECOK y CIiLIbHY AiAJbHICTD
(mpocTe TOBapUCTBO); BUKOPUCTAHHA AK IIPEMeTa 3aCTAaBU Ta MOAAJBIIE Bi[Uy:KEeHHA 3aCTAaBJIEHOT0 MAHOBOTO IIpaBa
BHACJIiIOK 3BepHEHHSA Ha HHOT'O CTArHeHHA. Ha migcTaBi 11b0ro 3p0o6.JIeHO BUCHOBOK IIPO JOILIBHICT YAOCKOHAJEHHS ToC-
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IT0JJapChKO-IIPABOBOI'0 PEeTyJII0BAHHS BiTHOCHH Y c(hepi mepeaHHsA IpaB iHTeJeK TyaabHOI BJACHOCTI B YaCTHHI HOPMATHB-
HOT'O BU3HAUEHHS BUAIB IPaBOBUX (DOPM MepesaHHsd ITUX MPaB.

Kaouosi crosa: MaiiHOBI IIpaBa iHTeIEKTYaIbHOI BJIACHOCTI, 00’€KT iHTeIeKTyaJbHOI BJIACHOCTI, OpraHisaIliiino-mpa-
BOBa (popMa, KOHTPAKT, IIepeJlaHHs [IPaB, FOCIOAAPChKUIT 000DOT.

Formulation of the problem. Under the influence
of globalization and European integration process-
es, Ukraine has chosen a course for the development
of the national economy according to the innovative
model. Achieving this goal requires an effective sys-
tem of legal support for relations, which are formed
in connection with the transformation of the results
of intellectual activity into innovative products and
innovations, the introduction of intellectual proper-
ty rights in economic turnover.

The national market of intellectual property
rights is in the process of formation. In countries
with established innovative economies, the market
for these rights is more efficient, as evidenced by
the high economic performance of its volumes. In
particular, the revenue of the United States, which
controls 43% of science-intensive products in the
world, from the export of licenses is estimated at
800 billion dollars, Germany — 520 billion dollars,
Japan — 400 billion dollars [1, p. 261]. In Ukraine,
given the optional nature of state registration of
agreements in the field of intellectual property,
the real situation regarding the types and scope of
contractual implementation of intellectual property
rights is not reliably known. In particular, in 2016,
382 copyright agreements were registered, of which
344 — on the alienation of copyright, 38 — license.
The number of registrations of agreements on the
disposal of industrial property rights was 2,152, of
which: 1,953 — the transfer of exclusive property
rights, 101 — the issuance of licenses, 98 — “open”
licenses for the use of inventions, utility models,
industrial designs [2].

At the same time, among the registered facts of
transfer of rights, acts of disposition of trademark
rights dominate, compared to a small number of
patent and license agreements. This clearly reflects
the low state of scientific and technological modern-
ization of national industry. Manufacturers focus
mainly on the acquisition of brands with a high busi-
ness reputation of the right holder, including for-
eign, rather than on the creation of a powerful high-
tech production. However, it can be argued that the
industrial property market in Ukraine has signifi-
cant development potential. Thus, as of January 1,
2018, 518,701 security documents were entered into
the state registers, including: 120,731 patents, of
which: 120 731 patent for inventions, 122,333 pat-
ents for utility models, 36,013 patents for industri-
al designs, 236,469 certificates for marks for goods
and services, 13 certificates for IMC topography [3].

Among the existing problems in the field of
transfer of intellectual property rights, the imper-
fect level of regulation of the peculiarities of legal

forms of transfer of these rights occupies a signifi-
cant place. Normative regulation is limited to gener-
al provisions on classical contractual constructions
(license agreement, agreement on creation of intel-
lectual property object, agreement on transfer of
exclusive property rights) regardless of the specifics
of all variety of both intellectual property objects
and acts of transfer of rights, therefore, in particu-
lar, in the practice of contractual regulation of these
relations, established approaches to the legal forms
of transfer of intellectual property rights have not
yet been formed.

Research analysis. Problems of legal regulation
of contractual relations in the field of intellectu-
al property are covered in the scientific works of
V.Kryzhna, V. Milash, O. Yavorska, I. Yakubivsky
and others. The issues of the place of such agree-
ments among civil law or commercial agreements,
the division of agreements in the field of intellec-
tual law according to various criteria, the state
registration of these agreements and other aspects
are studied.

At the same time, given the expansion and com-
plexity of ways to exercise intellectual property
rights in connection with their acquisition of vari-
ous qualities, it is important to study not only the
statutory agreements on the disposal of intellectu-
al property rights, but also to develop other legal
forms that mediate various acts of transfer. rights
to intellectual property in the field of management.

The purpose of the study is to refine the scien-
tific and theoretical provisions on the legal forms of
transfer of intellectual property rights in the field
of management.

Contradictions between: non-commodity essence
of intellectual property objects and commodity form
of their expression have a significant impact on the
development of the intellectual property market; the
essence of intellectual property as public property
and forms of its manifestation as private (individ-
ual) property; appropriation of the ideal content of
intellectual property objects and appropriation of
their material carriers [4]. All of them determine its
specificity.

These contradictions necessitate special legisla-
tive regulation of economic relations, which form the
basis of the turnover of intellectual property rights.
Currently, the regulatory regulation of the transfer
of intellectual property rights is based on a set of legal
requirements that establish: 1) general provisions
on economic obligations and economic agreements
defined in Chapters 19, 20 of the Commercial Code
of Ukraine [5]; general provisions on transactions,
agreements in the Civil Code of Ukraine, which are
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applied on a subsidiary basis in the absence of special
provisions in the Civil Code of Ukraine [6], 2) fea-
tures of disposition of property rights in the field of
intellectual property: Chapter 36 of the Civil Code
of Ukraine, Art. 331 of the Civil Code of Ukraine;
Chapters 75, 76 of the Civil Code of Ukraine, special
laws in the field of industrial property (parts 6-9 of
Article 28 of the Law of Ukraine “On protection of
rights toinventions and utility models” [7]; parts 4—7
of Article 20 of the Law of Ukraine “On protection of
industrial designs” [8]; Parts 7-9 of Article 16 of the
Law of Ukraine “On protection of rights to marks for
goods and services” [9].

The given location of the normative array reflects
the processes of functional specialization in law,
which, according to O. Belyanevych, is manifested
in the “load distribution” as between the norms of
one industry affiliation (general rules governing the
procedure for concluding, amending, terminating
business contracts, their content, implementation,
etc.) and special rules governing certain types of
business contracts, taking into account their specif-
ics) and the rules of civil law (general provisions on
contracts, obligations, knitting) [10].

At the same time, in the field of intellectual prop-
erty, the processes of functional specialization are
not fully provided. Economic and legal regulation
of the transfer of intellectual property rights does
not provide proper definition and differentiation
of legal forms of transfer of intellectual property
rights in the process of organization and implemen-
tation of economic activity, which should take into
account the broad economic potential of these rights
in terms of meeting the various economic interests
of economic entities.

The current legislation establishes an exhaustive
list of types of agreements on the disposal of intel-
lectual property rights: license agreement, agree-
ment on the creation and use of intellectual property
rights, agreement on the transfer of exclusive intel-
lectual property rights, other agreement on the dis-
posal of intellectual property rights (h 1 Article 1107
of the Civil Code of Ukraine) [6].

At the initial stage of development of the mar-
ket of intellectual property rights in Ukraine, these
contractual designs fully met the needs of partici-
pants in intellectual property relations. Over time,
the market has developed the practice of concluding
unnamed agreements in this area (non-disclosure
agreement, transfer of know-how) [11], as well as
mixed agreements, which contain conditions (ele-
ments) specific to different types of agreements,
including the disposal of intellectual property
rights. (contract of sale of the enterprise as a single
property complex, which includes intellectual prop-
erty rights; contract for the creation of advertising,
which defines the conditions of use of intellectual
property rights).

With the complication of economic relations
there is an expansion of areas and ways to involve
intellectual property rights in economic turnover.
Businesses are gradually realizing the possibility
of obtaining economic benefits from various acts
of commercialization of rights to intellectual prod-
ucts, in particular, by making them as a contribu-
tion to the authorized capital of a legal entity, use as
collateral, involvement in joint activities, etc. Thus
specificity of mechanisms of realization of the spec-
ified ways of transfer of the rights causes necessi-
ty of working out of the legal form adequate to this
specificity.

Not all methods of transfer of intellectual prop-
erty rights can be mediated only by enshrined in
Art. 1107 of the Central Committee of Ukraine by
contractual designs.

The transfer of intellectual property rights as a
contribution to the authorized capital of a corporate
organization gives the right holder the opportunity
to expand its economic potential, to acquire corpo-
rate rights without spending in the process of such
investment of cash, movable or immovable property.
Legislative regulation of these relations is limited to
general permits that intellectual property rights can
be transferred as a contribution to the authorized
capital of the business entity (Part 5 of Article 156,
Part 6 of Article 157 of the Civil Code of Ukraine).

In practice, participants in corporate relations
use different options for making such a contribu-
tion, in particular: draw up an act of transfer of
rights, enter into a preliminary agreement or agree-
ment of intent (if the rights are made to the new-
ly created legal entity). The Supreme Commercial
Court of Ukraine in paragraph 5.1 of the resolution
of the Plenum of October 17, 2012 Ne 12 “On some
issues of dispute resolution practice related to the
protection of intellectual property rights” states:
in addition to indicating this in the memorandum
of association requires the conclusion of a separate
agreement on the transfer of exclusive rights, and in
cases provided by law, — as well as the state registra-
tion of such a separate agreement” [12].

This approach makes sense from a practical point
of view, because, firstly, there is no separate regu-
lation of the procedure and legal form of transfer of
intellectual property rights in corporate relations,
and secondly, the law establishes a mandatory writ-
ten agreement on the disposal of such rights.

At the same time, the founding relations in the
field of creating a corporate organization have
their own specifics, which affects the legal form
of transfer of rights to intellectual property. The
founding revelation, as noted by V. Kravchuk, is
expressed externally in the form of a transaction
or administrative act of an administrative nature
(depending on the type of legal entity). In this
case, the legal entity acts as a special legal form of
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achieving the interests of the founder [13]. There-
fore, there is a difference in the mechanisms and,
accordingly, the legal form of realization of the
rights holder in the case of investing intellectual
property rights in the authorized capital and the
transfer of these rights on the basis of a license
agreement or agreement on alienation. The latest
agreements are aimed at obtaining income from
the right holder from the complete alienation of
rights or granting permission for their temporary
use, and not in acquiring the status of a member of
a corporate organization.

The mechanism of interaction of the founders in
the process of determining the conditions and proce-
dure for the formation of authorized capital is of a
different nature. Their expression of will is aimed at
determining, among other things, the legal regime
of the property of the created corporate organiza-
tion, which is fixed in the founding documents. The
functions of the latter, depending on the organiza-
tional and legal form of the legal entity, perform the
memorandum of association or charter.

In this case, if the memorandum of association
has the characteristics of a contract, the charter
is not given such a meaning (its effect is mainly
related to the definition of the principles of man-
agement and operation of the company). In view of
this, for companies that operate on the basis of the
statute (for example, limited liability companies
(LLC)) and are created by more than one person,
the law provides for the possibility, if necessary, to
enter into a “partnership agreement”, which is not
is (Article 142 of the Civil Code of Ukraine), but
is important at the stage of coordination of joint
actions of organizational and property nature to
create and ensure the activities of a legal entity, in
particular regarding the terms and procedure for
transferring property deposits.

Thus, at the stage of founding a corporate orga-
nization, the founders have a binding legal relation-
ship, but they do not aim to mediate the fact of dis-
posal of property — the contribution of the founders,
but aimed at coordinating joint actions to form the
authorized capital of the legal entity through their
contributions.

This indicates that the conclusion of a license
agreement or an agreement on the alienation of
exclusive rights for the transfer of contributions —
property exclusive rights does not correspond to
the nature and purpose of the relationship, arising
between the founders at the stage of creation of a
legal entity, as well as between the founders and the
created legal entity. The deposit of property rights
by the founder is carried out by transfer of this right,
which is made in fulfillment of obligations under the
memorandum of association or the agreement on the
establishment of the company and is confirmed by
the act of transfer of property rights.

Thus, the procedure and legal form of transfer
of intellectual property rights as a contribution to
the authorized capital of a corporate organization
includes: the conclusion of a memorandum of associ-
ation (or agreement on the establishment of a compa-
ny — for legal entities acting on the basis of the char-
ter), which contains provisions on the introduction
of intellectual property rights; transfer of rights by
the founder, which is confirmed by the act of trans-
fer; state registration of the transfer of rights to
industrial property, which are valid after their state
registration.

The use of intellectual property rights as collat-
eral is a relatively new and underdeveloped method
of contractual realization of these rights in Ukraine.
National practice in this area shows that currently
the predominant facts of involvement in the mort-
gage relationship are the rights to trademarks.

The analysis of the general provisions of the
pledge legislation gives grounds to define the legal
form of realization of intellectual property rights
within the mortgage relationship as such, which
includes: a pledge agreement, which enshrines the
will of the right holder to provide satisfaction to the
creditor an act of alienation of the pledged right,
which is committed as a result of foreclosure on it in
the manner prescribed by law or contract. To ensure
proper legal registration of the transfer of rights to
industrial property in the event of foreclosure on
them as collateral to another person (creditor, buyer
of rights to public auction, etc.) need to supplement
the range of grounds necessary for state registra-
tion of the transfer of rights to inventions, utility
models, industrial designs, marks for goods and ser-
vices, as in the bylaws such grounds include only a
license agreement and a contract for the transfer of
ownership of an invention, industrial design, mark
for goods and services. Among the documents con-
firming the fact of transfer of intellectual property
rights within the mortgage relationship, should be
provided by a notary issued a certificate of acqui-
sition of mortgaged property at public auction, a
certificate of acquisition of mortgaged property at
auction, certificate of transfer of property to the
collector or a contract to meet the requirements of
the mortgagee.

The next way to commercialize intellectual prop-
erty rights is to make them a contribution to joint
activities. The legal form of such transfer of rights
is also not defined in the legislation. In accordance
with Part 1 of Art. 1133 of the Civil Code of Ukraine,
the contribution of a participant in joint activities
is “everything he contributes to joint activities,
including cash, other property, professional and
other knowledge, skills and abilities, as well as busi-
ness reputation and business connections”. The legal
regime of joint partial ownership shall be estab-
lished in respect of the property contributed by the
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participants, unless otherwise provided by a simple
partnership agreement or law (Part 1 of Article 1134
of the Civil Code of Ukraine).

However, it should be noted that the construction
of property rights, including joint partial owner-
ship, does not apply to intellectual property rights,
the objects of which are intangible assets.

For legal mediation of introduction of intellec-
tual property rights to joint activity two models of
transfer of the rights depending on the purpose, con-
ditions of realization of joint activity, character of
relations between its participants can be applied:

1. Granting permission for temporary use of intel-
lectual property to partners in joint activities (in
this case, there will be an agreement on joint activ-
ities of a different property regime than joint par-
tial ownership, which is allowed by Article 1134 of
the Civil Code of Ukraine); such a model protects the
right holder in case of expiration of a simple partner-
ship agreement or refusal of one of the participants
to further participate in joint activities, the need
to re-register patent rights, resolve conflicts with
partners on the "division” of joint property rights,
etc.; the legal form of transfer of rights in this case
should be considered a simple partnership agree-
ment, which should contain provisions on granting
one of the participants to other participants a tem-
porary permit for the use of an intellectual property
object specifying the conditions, methods, territory
of joint use of this object (the so-called "license com-
ponent of the agreement on joint activity").

2. Transfer of property rights on the terms of its
alienation and the establishment of a regime of joint
ownership of this right by members of a simple part-
nership (ie participants in joint activities become,
for example, co-owners of a patent). This model of
transfer of deposit actually leads to the “splitting”
of powers that constitute the content of intellectual
property rights, between several entities and con-
verts the depositor from a sole proprietor to one of
the co-owners.

Thus, the specificity of the considered corpo-
rate, contractual, mortgage legal relations leaves
its imprint on the legal forms of transfer of intel-
lectual property rights. Unresolved issues of formal
and legal qualification of legal forms of transfer of
rights in these relations leads to uncertainty of the
specific mechanism of disposal of these rights, the
scope of rights of the owner and acquirer (user),
their relationship in the use of industrial property,
in case of termination of patent (certificate), inval-
idation, etc.

Conclusions. Analysis of modern legal forms
of transfer of rights to the results of intellectual

activity proves the imperfection of the legal regu-
lation of these relations. Today, the legal forms of
transfer of intellectual property rights in the case
of these rights are: contribution to the formation of
the authorized capital of a business organization,
contribution to joint activities (simple partnership);
use as a subject of pledge and subsequent alienation
of the pledged property right as a result of foreclo-
sure on it. The trend is to further expand the meth-
ods and areas of commercialization of intellectual
property rights, due to the objective need to increase
the share of innovation-oriented manufacturers,
increase their competitiveness and adaptability in
modern conditions.
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B3A€MOBILJINB ITPOPECIHHOI IIOBEATHKH ATTBOKATA
TA IIPABOCJYXHAHOI HOBEAIHKA I'POMATAHIHA

CraTTio IPUCBAYEHO AOCTiIKEeHHIO IPABOBUX 3acaj B3AEMOBILINBY IIpodeciiHoi MOBeIiHKY aJBOKATA Ta IIPABOCTYX-
HAHOI MTOBEiHKY IPOMafaHuHA, 3’ ICOBAHO, IO iABUINIEHH PiBHSA YCB1IOMIEHOI TPABOCTYXHAHOI TOBEIHKY € OTHUM i3
3aBJIaHb i Jep:KaBH, II10 MparHe OyTH IPABOBOIO, i CYCIIILCTBA, 1[0 BBAMKAETHCSA I'POMAAIHCHKIM. 3PO3YMiJIo0, I0 MUTAH-
Hs, I0B’I3aHi 3 TOPYIIIEHHAM JIIOAbMYU BCTAHOBJIEHUX 3aKOHOM HOPM, iCHYBaTUMYTh 3aBK/I¥, OTHAK V IPaBOBiil fepKaBi
BOHM MiHIMi30BaHi Ta He YMHATH MACIITa0HOTO BIUIMBY Ha CUTYAIlil0 B AeP:KaBi Ta CyCIiJbCTBi, OKPiM TOTO, iCHYIOTH
e()eKTUBHI MexaHi3Mu 60pOTHOM 3 ITPABOTIOPYIIIEHHAMH Ta IIBUAKOTO BiTHOBJIEHHS MOPYIIEHUX IIPaB i ¢CBOOO JIOAWHM.
Iummoro € cuTyaris B Iep:KaBax, SKi TIIBKHU CTAIU Ha ILIAX MOOYZOBY IIPABOBOI JePIKABU i TPOMAIAHCHKOTO CYCIiIhb-
cTBa i pobJIATH ¥ IbOMY HATIPAMI IepIri KPoKu. 3BiCHO K, TYT PiBeHb YCBiZOMIEHOI TPABOCAYXHAHOI TOBEJiHKY HU3b-
KU, a;Ke He3aJ0BOJIEHUMHU 3aJUINAI0TECA 0a30Bi MOTpedu JoquHY B Oe3merri (Kou JoHa He BIIEBHEHA B TOMY, IO
B Iep:KaBU HaABHI e)eKTUBHI MeXaHi3Mu JJid 3aXUCTY ii mpaB i cBo0O, 3aKOHHUX iHTEPeciB), TOMY HeMa€e MOKJIUBOCTeH
IJIT PO3BUTKY 0co0MCTOCTi Ta 3abe3meuerus cobi rigroro pisud KuTTsa. Q6T pyHTOBAHO, IO OJHUM 3i ILIAXiB ITiABUIIEH-
HS PiBHA YCBiIOMJIEHOI IPABOCIYXHAHOI ITOBEJiHKH B CYCIIILCTBI MOJKe CTaTH IPUKJIA Ipo(eciiiHol MoBefiHKY a[BOKAa-
Ta, aji;Kke uepes CBOIO Mpodeciiiny AiANbHICTL afBOKAT He TiIBKY 3aXUIIAE IpaBa i cBo0OAM, 3aKOHHI iHTepecH JIOuHY,
a 1 yacTo IePIINM 03HAMOMIIIOE IIOAUHY 3 if mpaBaMu Ta 000B’ A3KaMU B IEBHUX CUTYAI[iAX, & CBOEIO IPO(eciiiHo0 moBe-
TiHKOIO IEMOHCTPYE, 10 JOCATHYTH CIIPABEAJNBOCTI MOKHA TLIIBKY 32 JOITOMOTOI0 3aKOHHUX Ta MOPAJIbHO BUTIPABIAHUX
MeToziB. IluM KOHTEKCTOM 3yMOBJIEHO Te3Y, BiIIOBiTHO 0 AKOI afBOKAT Yepes CBOIO MpodeciiiHy MOBeAiHKY, AKa I'PYH-
TyeThCA HA HEYXMUJIBHOMY JOTPHMAaHHI 3aKOHY Ta ycBimoMileHill cucTeMi MopalbHMX IiHHOCTeH, 10 € 060B’A3KOBUM
CKJAJHUKOM IIOBEJiHKH, MOXKEe BILIMBATK Ha IIPABOCAYXHAHY IMOBEIIHKY B cycmiabeTBi. Moro mpodeciiina moBeminka
CIIpUsE MiABUINEHHIO PiBHA IOBipM CYCIiJIbCTBA O aJBOKATCHKOI MisIIBHOCTI I 3pOCTAHHIO KiJIBKOCTI 3BepHEHbB JI0Iei
3a mpodecifiHoI0 TPABOBOIO TOIOMOT0I0, 1[0 CIIPOCTUTH IPOIEC JOCATHEHHS CIPABEAJUBOCTI Ta TOTOMOKE IIiJBUIATH
PiBeHB IPABOBOI OCBiUYE€HOCTi TPOMAIIH.

Katouosi crosa: agBokar, afBOKaTChbKa TiATbHICTH, HOBipa, CYCIiJIbCTBO, IPOMAIHIH, AeP:KaBa, IPABOCIYXHIHA
MTOBeiHKA, IIPaBO.

Zaiats O. S. INTERACTION OF PROFESSIONAL BEHAVIOR OF A LAWYER AND ORTHODOX BEHAVIOR OF
A CITIZEN

The article is devoted to the study of the legal basis of the interaction of professional behavior of a lawyer and law-
abiding behavior of a citizen, and, therefore, it is found that raising the level of conscious law-abiding behavior is one of
the tasks of both the state and the society. It is clear that issues related to human rights violations will always exist, but
in a state governed by the rule of law they are minimized and do not have a large-scale impact on the situation in the state
and society. and human freedoms. The situation is different in states that have just embarked on the path of building
the rule of law and civil society and are taking the first steps in this direction. Of course, here the level of conscious
law-abiding behavior is low, because the basic human security needs remain unsatisfied (when a person is not sure that
the state has effective mechanisms to protect its rights and freedoms, legitimate interests) and accordingly there are no
opportunities for personal development and ensuring a decent standard of living. It is substantiated that one of the ways
to increase the level of conscious law-abiding behavior in society can be an example of professional behavior of a lawyer.
After all, through his professional activity, a lawyer not only protects human rights and freedoms, legitimate interests,
but also often first introduces a person to his rights and responsibilities in certain situations, and his professional
behavior demonstrates that justice can be achieved only through legal and moral justified methods. In this context, the
thesis is that a lawyer through his professional conduct, which is based on strict observance of the law and a conscious
system of moral values, which is a mandatory component of behavior, can influence law-abiding behavior in society. His
professional behavior helps to increase public confidence in advocacy and, consequently, increase the number of people
seeking professional legal assistance, which will simplify the process of achieving justice and help increase the level of
legal education of citizens.

Key words: lawyer, advocacy, trust, society, citizen, state, law-abiding behavior, law.

IIpomec migBuileHHA PiBHA MTPABOCIYXHAHOI
MOBEIiHKY € TPUBAJUM, OCKIJIbKY JIIOJMHA HE MOXKe
OJHOMOMEHTHO VCBiJOMHUTH HEOOXifHICTH BUMHATH
TaK, a He iHaKIIe, BpaXOBYBATH iHTepecH iHITHX 0ci0
Ta JepP:KaBuW, KOJU BOHA He 3BUKJA POOUTU ITHOTO.
«..IIpomec opMyBaHHS IIPABOCAYXHAHOI 0cO0HU
BUBHAUAETHCSI HEOOX1[HICTIO CTBOPEHHSA CHCTEMH IT0e-
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TAIMHOTO IIPaBOBOTO HABYAHHA, PO3POOKY HOT0 UiTKOI
IIPOrpaMu BiAIIOBIZHO A0 PiBHA ii PO3BUTKY, IIPaBO-
BO1 00i3HAHOCTI i BikOBUX ocobmmBocTeit» [1, c. 31].
Y nep:kaBi mMaroTh OyTm po3pobieHi pisHOMaHiTHI
IPOrpaMy IIPABOBOT'O BUXOBAHHSA, IOKJINKAHI BUKO-
HYBaTW TaKi 3aBAaHHSA, IK «(QOPMYBaHHSA CUCTEMU
3HAHD i3 TPABOBUX NMUTAHB; IPUINEIICHHA HABIUOK
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IpaBoMipHOI MOBeAiHKW; ()OpMYyBaHHA IIOBAru [0
JIep:KaBU 1 IpaBa; BUXOBAHHSA aKTUBHOI JKUTTEBOI
MIOBUIIii, HETEPIIMMOCTI 10 Pi3BHOMAHITHIX IIPABOIIO-
pylIeHb; (GopMyBaHHSA MOTPeOM ¥ YMiHHS aKTUBHO
3axXWINAT B YCTAHOBJIEHOMY 3aKOHOM IOPANKY fAK
ocofucrTi iHTepecu Ta mpaBa, Tak i mpaBa Ta iHTepe-
cu iHmMuX 0cib; IpUIeIIeHHA BMiHHA TPOTUCTOATH
HeraTUBHUM IIOTJIAIaM Ha Jep:KaBy Ta IIPaBo Ta IIepe-
KOHJIMBO iX po3BiHuyBatu» [2, c. 66].

Uepes BUKOHAHHA X 3aBJaHb JIOJUHA OTPUMYE
MIeBHi 3HAHHA B rajysi mpaBa i MoKe 3MOJeI0BaTH
CBOI0 TIOBEJiHKY BifiTOBiZAHO m0 HuUX; Big0OyBaeThCs
nporec (GopMyBaHHA IIPABOCBiIOMOCTI JIIOAWHU Ta il
IIPaBOBOI KYJIbTYPH, TOOTO Ti IPOIleCH, 3aBIAKN AKUM
JIIOJMHA YCBIIOMIIOE HEOOXiMHICTh BUNHATH IPaBOC-
JYXHAHO, PO3YMie€, IT[0 TaKa IOBEAiHKA € He0OXiTHO0
3aJJI JOCATHEeHH AK 1 ocobucToro, Tax i 3araJbHOI0
osara. Tak, Ha Hate TI0OKe IePeKOHAHHS, IIPABOC-
JyXHAHA TMOBeiHKa Mae 6yTu ycBimomienowo. Koan
JIFOAIWHA PO3YMi€, II[0 BUMHATH BiIIOBiTHO 10 BaKOHY
€ He 00MeKeHHAM A Hel, a CBOEPIIHOIO TapaHTielo
JOTpUMaHHA ii mpaB i cBobox i3 6OKYy mep:kaBu Ta
iHmuUX Jaofei. Y pasi ok MopylleHHA UX IIpaB BOHA
MOJKe 3BepHYTHUCA 10 BIOBHOBa)KEHUX 3aKOHOM Opra-
HiB Ta 0ci0 3a #oro BifHOBIEHHIM, III0 Mae 6yTH 3po-
0JIeHO B HAWKOPOTIINH TePMiH.

I cmpaBri siKicHOIO cTaHe IPaBOBa JOIIOMOr'a Y TOMY
pasi, KoM KJIIEHT IOBHICTIO TOBIPSAE CBOEMY aJJBOKA-
TOBi. «¥ pe3yJbTaTi TPUBAJOTO PO3BUTKY YABJIEHb
HayKOBI[iB Ta NIPAKTHUKiB IIPO MOpAJbHY CYTHICTH
aIBOKATCHKOI HiAJIBLHOCTI aKCiIOMOIO CTAJIO IIOJIOMKEH-
Hf, BiIIIOBiZHO M0 SKOT'0 eTUYHOIO0 OCHOBOIO B3a€EMO-
BiIHOCHH aiBOKATa 3 KJIi€HTOM € noBipa» [3, c. 150].
HesBarkaioun Ha UiTKY eTUUYHY CIIPAMOBaHICTD, KaTe-
ropisg moBipm, AKa mo3HAuUa€ BiZKpuTi # H00po3uy-
JIMBI BiTHOCHHMU, IO3UTHUBHE CTABJEHHS JO KOTOCH,
3HaMIIa BUPa’KeHHA i B IpaBi. ¥ cyuacHUX PO3BUHE-
HUX JIepP:KaBax IPaBo «JOBOAMJIO» CYCIiIBCTBY CBOIO
HEOOXimHiCTh, QYHKIIIOHANBHICTE Ta e(eKTUBHICTH
VIIPOZOB:K 0araThox AecATHIiTh. Tak, y Joaei Gop-
MyBaJsiacd JoBipa M HeJOBipa A0 IIpaBa 3arajiomM Ta
OKPEeMUX IIPABOBUX 1HCTUTYTiB 30Kpema. Lle i1 3ymoB-
JIIOBAJIO HEOOXimHICTHL MPOBeNeHHA IEeBHUX pedopM
He TLIBKHU y rajysi mpaBa, a I y cyMisKHUX cepax
JKUATTENIAIBHOCT JIFOAWHU.

IIpomec B3aemomii agBoKara i fioro KJieHTa cTa-
HOBUTH 0000 IIeBHE COIliaJbHE CIIiBPOOITHUIITBO,
B AKOMY JIOBipa Bifirpae ogHy 3 HalBasKJIWUBIIINX
poJiel, amke BUOYIyBaTH JiHiI0 3aXUCTy, Mi3HATHU-
ca Bci (HaBiTH HaApiOmimmi) merami, AKki MOXKYTH
MaTHu 3HAUEeHHA [JIA BUPIIlleHHA CIIPaBU, JAOMOI'THU-
cd AKHAUIIBUAIIONO BiTHOBJIEHHA MOPYIIEHUX MIPaB
i cBOOOM, 3aKOHHNX iHTEpeCiB He MOKHA 0e3 YeCHUX
Ta IPO30PUX B3aEMOBIJHOCUH, ¥ AKNX KJII€HT MOMKE
MOKJIACTHCA Ha CBOTO afBOKaTa, OyAyuM BIIEBHe-
HUM, III0 TOH 3POOUTE yce MOMKJINBE IJIA HOCATHEHHS
CIIPaBEJIMBOCTI HAa OCHOBI 3aKOHHWX Ta MOPAJbHO
BUIIPAaBIAHUX MeTO/iB. «B acmexTi BimHocuH agBoKa-

Ta 3 KJII€HTOM IIEPIIIOYEPTOBO PO3KPUBAETHCA KOT'Hi-
TUBHUM acleKT JoBipu, AKUN XapaKTepusye IIi Bif-
HOCHMHU AK TaKi, 1o 6asylThCA HA IePEeKOHAHOCTL
B YECHOCTi, MOPAAHOCTi, BipHOCTi, BiAmOBigaIpHOCTI
ta mpaBauBocTi. JloBipa € HE0OXiTHOO YMOBOIO e(heK-
TUBHOI mpodeciiiHol AiAABHOCTI afiBOKaTa Ta 3aIo-
pykoio ii yenixy. BogHouac Ha piBHI HOpMaTHUBHOTO
peryJioBaHHA J0Bipa TpaHC(OPMYEThCA Ta BUSHAUAE
3MiCTOBHE HAITOBHEHHS OCHOBOIIOJOKHUX B 8JBOKAT-
CBKif MiAJBHOCTI IPUHNIUIIB Ta iHCTUTYTiB KOH(DI-
JTEeHIIIHHOCTI Ta afBOKATCHKOI TAEMHMUINI, aKI[€HTYIO-
Y1 Ha MOPAJIbHO-eTUUHIT mpupomi» [4, c. 153]. Orike,
3aBAAKM BCTAHOBJIEHHIO JOBipM Mi’K aJBOKAaTOM Ta
HOro KIi€eHTOM MOMKJIMBO: 1) BuKoHATH Ti fmii, ki
0ys10 6 HEMOKJIMBO BUMHUTH (ZOBipa KJi€HTa I03BO-
JIs€ afBOKATOBL HiATH B MeKaX CBOIX IIOBHOBAKEHbD,
BUBHAUEHUX 3aKOHOM, Ha BJIACHUI pO3CY[ i3 MeTOI0
HaJaHHA AKICHUX MOCJAYr y KOKHIA KOHKpeTHil
CIIpaBi, 3 AKOIO BiH IpaIioe); 2) OIiHUTH TaKi AKOCTL
JIIOAWHU, AK YeCHiCTh, BITKPUTICTh, KOMIETEHTHICTD
(Koaiu ofHA JII0AMHA JOBipse iHIIii, TO BOHA IOKIaa-
eTheA Ha i1 gii Ta ix pesynbTaT, AKuil 0yae IPUAHAT-
HUM JJId Hei); 3) IOKJAcTucA Ha KOTOCh Y TOMY, IO
IeBHA Jig MOKe BimOyTHcs i 110 agBoKaT ad0 KIieHT
BUMHSATH Y TAKOMY pasi MOpPaJbHO MPaBUJIBHO (B3a-
€MHa I0Bipa M03BOJIAE ONHIHM JIIOAWHI BUMHATH [ii,
AKi MaTHMyTb IEeBHI HACTiAKY IJIA iHIOI JIOJWHH,
BiJIbHO, OfHAK OYTH BIIEBHEHUM Y TOMY, ITI0 HACJTiTKH
X Iifl HeTaTUBHO HE BILIMBATUMYTh Ha iHIITY JIIO1-
HY, aJJKe TOH, XTO BUMHSAE MEBHY [il0, IParHyTuMe
BUIIPaBJATHU TOM piBeHb AOBipu, AKWi Hajama oMy
inma moxuHAa).

YacTo craBieHHA A0 mpodeciiHuX 000B’aI3KiB
€ BUPAKEHHAM OCOOMCTUX JKUTTEBUX I[IHHOCTEH,
mpiopuretiB Ta opieHTHpiB. KuTTEBI MiHHOCTI (hop-
MYIOTb MeTy BUMHKIB JIIOJUHY ¥ BUBHAUAIOTH CIIOCO-
0u, axkuMu mie moguHa. Jliogm, AKi BigmoBigaabHO
CTaBJATHCA N0 BUKOHAHHS CBOiX 000B’sA3KiB, mpar-
HYTh MaKCHMAJbHO TPOAYKTUBHO IIPAIIOBATH, III00
IOCATHYTH BMCOKOTO IpodeciitHoro piBHA Ta edek-
TUBHO BUKOHYBaTH cBOI QOYHKIIII B cycminbeTBi. Tarky
JIIOJVHY XapaKTepu3ye HaABHICTh YCBiJOMJIEHOI cHC-
TeMU MOPAJbHUX I[iHHOCTEH, AKOI0 BOHA ITOCIYTOBY-
€THCA Y JKUTTi, MPaBOCIYXHAHOI Ta COIiaJbHO Bif-
moBizanbHOI moBegiHKM. Ti, XTO CTaBUTHCA O CBOEI
poboTu 0e3BiAmOBiZaIbHO, BUKOHYIOTH IOKJameHi
Ha HUX 000B’SI3KHU HE 30BCIM AKiCHO, 3 YNCIEHHUMU
IOPYLIEHHAMHU. 1X BUDi3HAE IPiOPHTET 0COBUCTHX
inTepecis Ta 6axKaHb, MIIHHOCTI iHIINX J0fEH, IPaBo-
BOI JIep:KaBU Ta 'POMaJAHCHKOTO CYCIIiIbCTBA IIKaB-
JIATH IX CYTO 3 TOUKM 30PY MOJKJIMBOCTi 3aZ0BOJIEH-
HA BJIacHUX OaskaHb. TpPeTI0 TPymy CTAHOBJIATH Ti,
XTO CTaBUTHCA 10 poboru hopmanbuo. I[a kareropisa
JII0fIeH IIPOCTO BUKOHYE JIMIIE Ti BUMOTH, AKi 10 HUX
cTaBIATHCA. BoHU TpaHCI0I0Th hopMabHe CTaBJIeH-
HS JI0 BCBOTO, IO iX 0TOUyE, IXHi MOTPeOu He3HAUHI,
BOHH He IIParHyTh PO3BUBATH cede AK 0COOMCTICTh Ta
(paxiBIs CBOEI cIIpaBM, a TUM IIaUe CBOEIO IIOBEMiH-
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KOI0 BILIMBATH Ha OyAb-AKi Ipolecu, 1[0 BigOyBa-
IOTHCA B CYCIIJIBCTBI.

Ko:xen, XTo :K1Be B CYCIILIBCTBi, Mae 3aCBOIiTH Ta
MIOCJYTOBYBAaTUCA Y MOBCAKAEHHOMY KUTTi IEBHOIO
CYKYIIHICTIO HOPM Ta IIpaBuI moBefinKu. e 0008’ -
30K JIIOJVWHU, AKWN 3aKPiIMIM 32 HEI CYCIiJIBCTBO
ta Jnep:kaBa. CyCHiJbCTBO PeryJioe BiTHOCMHU MiK
JIOJBMU 3aBIAKKM MOpaji, a Jep:KaBa — 3aBAAKHU
IIpaBy; MOpaJh HaMIepIle amearoe A0 BHYTPINIHbO-
r'o CBiTY JoguHM, ii COBicTi, cucTeMu IiHHOCTEH Ta
mpiopuTeTiB, a MpaBO — M0 MOBENIHKM SAK CIOCOOY
B0BHIIITHBOTO BUPAKEHHA BHYTPIIIHIX MEepEKOHAHb.
KoxxHa 3 mux cucTeM Mae pisHUI CTYIIiHb BILIUBY HA
pisHUX JIOfeli, Xoua I 3000B’A3ye iX IO CBOEPigHO-
I'0 «KUTTS 34 BCTAHOBJICHNMU IIPABUJIAMU», OJHAK
KOHTPOJIb 32 iX BUKOHAHHAM € ge1fo pisuum. Came K
IUTAHHA IKOCTi, HIOBHOTH iX BUKOPUCTAHHS Ta BUKO-
HaHHSA HAJEKUTD J0 IUTAHb, T0B’ A3aHUX i3 BigmOBI-
JAJIBHICTIO JIOAWHU. | TYyT MOKEeMO BUOKPEMUTH JIBa
BUIU 0cobmcTol BigmoBigambHOCTI Jtoqunm: 1) Bigmo-
BifaJbHICTh 3a 37ilficHeHI BUMHKHM; 2) BigmoBimaJib-
HiCTb 32 HACHIAKYM MaOyTHIX YINHKIB.

BignoBiganpHicTs 3a 3miliCHEHI BUMHKY € PETPO-
CIEKTUBHUM BHUIOM BiIIIOBiIaJbHOCTI, IO MIO3HAYAE
BiZIIOBiJAIBHICTD JIOAWHY 3a HACHIgKM ii mid, 110
B:Ke Hacramu. lle#i Bup BimmoBimasipHOCTI 1MOB’sA3a-
HUW i 3 IpaBoM, i 3 MOpaLI0. «3a CBOEI CYTHICTIO
IOPUVYHA BiAIOBiZAIbHICTE € 6araToaclmeKTHUM
colliaJibHO-IpaBOBUM ABuineM. [IpaBoBe mpr3HaueH-
HA OPUAWYHOI BiJMTOBiZAIbHOCTI XapaKTepUsyeThb-
¢ THUM, IO BifTIOBiJAJBHICTL € OJHIEI0 3 OCHOBHUX
rapaHTill peaJisalfii Ta OXOpOHM IIpaB Ta iHTepeciB
cy0’eKTiB CyCIiIbHUX BiZHOCHH. ...l0PUANYHA BifgIO-
BiJaJbHICTh — HAWBAKJIUBIMINWE 1HCTUTYT OYAb-IKOL
IIpaBoOBOI CUCTEMHU, OJHA i3 CYyTHICHUX O3HAK IIpaBa,
HeoOXiHuM eleMeHT MexaHigMy #oro fgii» [8, ¢. 8-9].
MopasbHa BigIOBiZAJIbHICTE TAKOMK MOKE HOCUTH
PETPOCTIEKTUBHUHN XapaKTep Ta BUABIATU cebe AK
JOKOPYW CYMJIIHHA 3a BUMHEHi/HeBUMHEHi Aii Ta Ix
HACJIiIKH. ¥ IbOMY pasi Bim0yBaeThCA CBOEPiHE ame-
JIIOBAHHS 0 0COOMCTICHOI CCTeMHU IIiHHOCTEH, HOPM,
3icTaBJIeHHS 3MiICHEHOTO BUMHKY Ta HOT0 HACHiAKiB
i3 IPpUHHATHUME I ce0e MOPATbHO-eTHYHNMHY IIiH-
HOCTSIMH, YCBiOMJIEHHS I[iHHOCTi/IIKOAM A cebe
ra inmux. «MopasbHa BiANOBiZAJNbHICTH — ABUILE
CKJIaJIHe, AKe OUiKye Ha JIOANHY 3CepeuHU Ta 30BHi,
Bifl Hel He MOYKHA YXUJIUTUCA, CXOBATUCA i YTEKTH.
Bomna o3Hauae rigay noBeginKy ocodu 1o cebe, iHInx
JIIOeH, CBiTY TOZi, KOJIM CYMJIiHHA BHACJHiZIOK caMo-
KOHTPOJII0, BHYTPIIIHIX IIepeKOHaHb i At BU3HaUae
BEKTODPY IIOBEIiHKY JIIOAUHN ¥ KUTTI» [9, c. 40].

BigmosigambHicTh 3a MaiOyTHI BUMHKKM HOCHUTH
MOpaJIbHUM XapaKTep Ta MOJATAaE B TOMY, IO JIIOIH-
Ha, BOJIOMiIOYM II€BHOIO I[iHHICHOIO CHCTEMOI0 Ta
KepyounCh HEeI0 y MOBCAKICHHIN MOBEiHIlL, TyMae
HaJ MOTHBaMU, AKi CIIOHYKAIOTh i 10 KOHKPETHOTO
BUMHKY, 3’ICOBY€E I cebe MeTy Ta (PYHKIIl 1[HOTO
BUMHKY, 3iCTaBig€ 3 0COOMCTOIO CHCTEMOIO IIiHHOC-

Tel Ta, YCBIIOMIOOUN MOMKJINBI HACTITKY A5 cebe
Ta iHIIWX, BUNHAE BiIIOBITHO 10 BJACHUX IpiopuTe-
riB. Takuii BuJ BiATIOBiJaJIbHOCTI BIACTUBUM JIIOIAM,
I8 AKWX MOpPaJbHI Ta MPAaBOBi IIHHOCTI CyuyacHUX
CYCIIILCTBA i JIep:KaBU € OCOOMCTUMHU I[iHHOCTSIMU.
Taxki Jromu B KOZHOMY pasi He CTaBUTUMYTH BJIAC-
Hi iHTepecu Ta mMOTpeOM BuUIIE iHTepeciB Ta moTped
IHINKUX JII0fell, BU3HAIOUM TUM CAMUM IIiHHICTh KOXK-
HOTO, BUABJAIOUN IIOBATy Z0 IpaB, CBOOO Ta 3aKOH-
HUX iHTepeciB Jiogmau. Hampurian, nada Kpairoro
PO3YMiHHSA IOHATTSA «BiAIOBiJAJbHICTL aJBOKATa»
BBayKa€EMO 3a JOIiJTbHE 3BEPHYTHUCH 0 TEOPETUUHUX
3acaj moHATTA BigmoimambmocTi. 0. OpexoBCHKMI
[10] y crpykTypi BimmomimanmpHOCTI Bumiide Taki
3MiCTOBHI enemMeHTH, AK: 1) cy0’eKT BigmoBimasb-
HOCTi (XTO BixmoBizae); 2) o6’e€KTMBHE WiATPYHTA
BimmoBimaspHOCTI (3a 110 BimmoBigae); 3) iHcranmis
i mipa BigmoBimambHOCTI (IIepex KuM cy6’eKT Bimmo-
BiambHMIE i AKa Mipa BigmoBimambHOCTi). 3 OTIALY
Ha IpeAMeT Ta 00’ €KT HAIIOTo AOCTiIKeHH, Y0’ eK-
TOM BiJAIIOBiZaJbHOCTI € aJBOKAT, AKWI HAJA€ IIPABO-
BY JOIOMOTY KJieHTOBi. O0’€KTUBHUM MiJIPYHTAM
€ BiOMOBiZaJbHICTh 3a HAJZAHHA KJIEHTOBI AKicHOI
IIPaBOBOI JIOIIOMOTW, 3aBAAKM AKifl HOro mpaBa Ta
c¢BoOOaM OYAyTh JOTPUMAHI Ta 3axuIeHi abo K Bif-
HOBJIeHI (y pasi MOpYIIEeHHS iHIMUMU JIOABMU YU
Jep:kaBoio). AJBOKAT BigmoBimandpHMil mepen CBO-
imM KyienTOM B 00CA31, MPOMKMCAHOMY B JOTOBOPi PO
HeCeHHd alBOKATChKOI BiIIOBiIaIbHOCTI, 38 BUMHEH-
HA Ji#, AKi KaparoThCsa 3aK0HOM, BiTIOBiTHO 0 110T0O
CaHKIIi.

Y 6imbIn mIMPOKOMY 3HAUYEHHI aaBOKAT BiAIoO-
BimampHWE mepexa: 1) KiieHTOM, 2) CYCIiIbCTBOM,
3) camuMm coboro. Hagmatounm KJIi€HTOBI mocayru mpa-
BOBOI'0 XapaKTepy, aJBOKAT CTAa€ BiAIOBigaIbHUM
mepe HUM 3a AKiCTb Ta HACHIAKU, AK1 BOHI MOXKYTh
MAaTH AJIA KJIi€eHTa. ¥ TaKOMY pasi BiAIOoBigaJbHICTD
BUABJIAETHCA Uepe3 IMYHKTYaJIbHICTh, YBIUJIUBICTD,
mig0ip HANOLIBIN ONTUMATILHNX METOLIB A1 KOKHOL
cmpaBu. 114 BignoBiaIbHICTH € TPaBOBOIO Ta MOPAJIb-
HOI0 OIHOUACHO, a/I’Ke 3aKOH BCTAHOBJIIOE Mipy BiATIO-
BiZlaTbHOCTI 3a IOPYIIeHHA IIeBHUX IIPABOBUX HODPM,
1[0 TaKOXK PeryJmoiThcAd HopMamu Mopaui. Ilepen
CYCIiIbCTBOM AaIBOKAT BiATOBiJaJbHWI 3a HOTPHU-
MaHHS B3ATHUX Ha cebe 3000B’sdg3aHb I[OJ0 3aXUCTY
mpaB i ¢BOOOA JIOAUHY, COPUAHHSA IIiIBUAIIEHHIO PiB-
HA yCBifloMJIeHOI IPaBOCAYXHAHOI IOBEIiHKM Hace-
JIEHHA, YTBEPAKEHHIO MPaBOMOPAIKY Ha TePUTOPil
Iep:KaBy Ta IiIBUIIEHHIO IPECTUKY iIHCTUTYTY aiBO-
KaTypu B cycuiabcTBi. KoKHMI KJIi€HT amBoKaTa
€ TIpeJICTaBHUKOM CYCIIiJIbCTBA, B AKe BiH TpaHCIIOBA-
THMe 0COOMCTI BUCHOBKHU Bij| CIiBIIpaIli 3 aJBOKaTOM
(IIo3uTHBHI UM HETATUBHI), 1110 i hopMyBaTHUME iMimK
IHCTUTYTY aJBOKATypHu B CYyCHiibCTBi. Bigmosimamns-
HiCTb aJIBOKATA Iepes caMuM cob0r0 € H10T0 BHYTPIIII-
HBOIO CIIOHYKOIO JifATU CYTO BiAIIOBiTHO IO 3aKOHY Ta
0cobmcToi yCBiMOMJIEHOI CHCTEMU MOPAJIbHUX IIiH-
HOCTeH, BUKOHYBATHU CBOIO pPOOOTY AKiCHO, HA BUCO-
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KoMy mpodeciiiHomy piBHi. BoHa HOCUTH BUKJIIOUHO
MOpaJIbHUM XapaKTep Ta XapaKTepu3ye B3aeMUHU
aJBOKAaTa i3 caMuM co00I0, BI3HAYAE HIOI0 CTABJIEH-
HA 10 cebe, cBoel Oe3mocepeIHBOI POOOTH i3 3aXUCTy
mpaB, cBOOOJ i BaKOHHUX iHTEPeCiB JIOIWHU, CBOTO
MiCIISI B CYCITLIBCTBI Ta Iep:KaBi 3arajaoM.

MopasbpHa IUXOTOMiA «JOBipa — BigmOBimasb-
HIiCTb» Yy HifJBbHOCTI afBOKAaTa Ma€ BeJWKe 3HAUEH-
HA 3aBAAKHW TakoMy: 1) moBipa cIoOHYKae 10 Bifmo-
BiZlaJIbHOCTI, a BiATOBiJaJbHICTE ITOPOAIKYE MOBIpY.
BiguyrTa Toro, mo Tobi mOBipAOTH, y OinbImocTi
Jo/iell BUKINKae OasKaHHS BUIIPABAATH JOBipy uepes
BiZIIOBiJaTbHE CTABJIEHHS 0 CBOIX Ail Ta MOYKJIMBHUX
HacxigriB. BigmoBimanbHa IOBemiHKA CTBOPIOE Bil-
YyTTA [OOBipH, OCKIJBKM CBiUMTH PO TOTOBHICTH
aJBOKaTa M0 Po0OTH 3 KJIi€HTOM i3 MeTO0 HaJaH-
HA oMy crupaBii e(eKTHMBHOI ITIPaBOBOI [OTIOMO-
ru; 2) BiJHOCHHH MiK aJBOKATOM Ta KJII€HTOM, SKi
I'PYHTYIOTbCS Ha IOBipi, J03BOJISIIOTH 060M CTOPOHAM
CILIBHO ifATH 3 METOI0 JOCATHEHHS CIIPaBeIMBOCTL
TiIBPKKA 3 BUKOPUCTAHHAM BaKOHHUX Ta MOPAJbHO
BUNIPaBAaHuX MeTofiB. [loBipMBi BiIHOCUHY JAOTh
MOXKJIMBICTh KOKHOMY BUMHATHU HA BJIACHUH PO3CY[
y MeKax 3aKoHy, Oepyuu BifmoBifaibHICTH 3a CBOI
mii Ta ix HacaiZKM; 3) € CIOHYKOIO IO CAMOBIOCKO-
HaJIeHHA aJjBOKaTa i AK (axiBIa cBoei cipasy, i AK
ocobucrocti. JfoBipa KJieHTa 0 amBOKATa CIOHYKAE
OCTAHHBLOTO A0 OLIBIN epeKTHUBHOI POOOTH 3 HUM, IO
BUKOPUMCTAHHS BCHOTO apceHasy 3acobiB, 3a IOIOMO-
IO IKMX MOXKHA JOIIOMOI'TH KJIIEHTOBI B 3aXMCTi UM
BiTHOBJIEHHI #0T0 TIpaB, cBOOOA Ta BaKOHHUX iHTEpe-
ciB; 4) m03BOJISA€E KIi€HTOBI OYTH BIIEBHEHUM Y TOMY,
III0 HACJHIAKY Iill, YYMHEHNX aJBOKATOM IIOJ0 3aXU-
CTY 110T0 IIpaB, cBOOOJ Ta 3aKOHHUX iHTEpeciB, 0yIyTh
IUIsT HBOI'O CHPUATIMBUMU. SIKIO KJIEHT HOBipse
aJJBOKaTOBi, TO BiH yIeBHEHU} ¥ TOMY, III0 aJlBOKAT
VUNHUTH BiAMOBiIHO 10 3aKOHY Bei HeoOXimHi mii, a ix
HACTIiTKY OYIYTHh IO3UTUBHUMMU JJId HBOTO; D) CIIPHU-
f€ YTBEP/KEHHIO MMO3UTUBHOTO iMifKy agBOKATypU
B cycmiibeTBi. KodkeH KIIi€HT aBOKaTa € YaCTHHOIO
CYCIILIbCTBA, B IKOMY IIPOKMBAE. 3aJI€KHO BiJ IKO-
CTi mOCJyT, AKi HajaB WOMY agBOKAT, CKJIALAETHCA
TIeBHe 3arajibHe BpasKeHHd IIPo aJBOKATyPy AK iHCTHU-
TYT CYCIIJIbCTBA, AKE BiH TPaHCIIOBaTUMe.

I3 mMeTo0 mMigBUITIEHHA HOBipHM M0 aIBOKATIB Ta ix
mpodeciinoi migasHOCTI [lapramenTcbka Acambies
Pagu €Bponu miprorysana MeMopaHIyM «AprymeH-
TH Ha KOPUCTb PO3p0o0eHHA CBPOMEiichK0oi KOHBEH-
il mpo puANYHY mpodecito». ¥ 1bOMY TOKYMEHTL
HIeThed IPO TaKe: «fAK BU3HAB CBPOMEHCHKUM CY
i3 mpaB JioguHu, «choenudiuHUil cTaTyCc ajgBOKa-
TiB Hajae iM IeHTpaJIbHe MicIle mig yac 3aificHeHHA
IIpaBOCY/ A B POJIi ITOCEPEIHNKIB MiK I'DOMAaChKi-
cTio i cynamu. ToMy BOHM BiZlirpatoTh KJIIOUOBY POJIb
y 3abesmeuenHi Toro, 100 cyau, Unsd Micisg € 3acap-
HUYOI0 B INIPaBOBi#l HepskaBi, HEOAMIHHO KODPHUCTY-
BasncsA JOBipoio rpomanacbkocti. OmHAK AJIS TOTO,
o0 IPoMaiCbKiCTh MOBipsa Mpollecy BiAIpaBieH-

HA MPaBoOCYAld, BOHA TaKOK MOBMHHA MAaTH AOBipy
IO 3JaTHOCTI IpeACTaBHUKIB OpUAWYHOI mpodecii
3a0e3IevyBaTy CIIpaBeInBe i e)eKTUBHE TPEICTaB-
HUIITBO iHTepeciB. AJBOKATH € TOJOBHUMMU Aif0BIMU
ocobamMu B CyZIOBiil cucTeMi, 6e3mocepeHLO 3aayye-
HUMU [0 11 QYHKIIIOHYBaHHA ¥ 0 3aXMCTy CTOPOHU
mpotiecy». Posb agBokaris y 3a0esmeueHHi e()eKTHB-
HOTO 3aXHUCTy OKPEMUX IIPaB BUXOAUTH 38 MeXKi Cy0-
BOi cucremMu. BoHM HajaoTh MIPaBOBY [OMOMOTY O
MOYaTKY CYJI0BOTO ITPOBAIKEHHSA Ta B MesKaX aJbTep-
HATUBHUX CII0CO0iB BUPIIIeHH CIIOPiB, KOJU BaKJIN-
Bi mUTaHHA MOKHA BUPIIIUTY 03 3BepHEHHS 0 IIepe-
BaHTAaKeHOI HAIliOHAJIBHOI CYJOBOI CCTEMM; TiACHO,
HesaJie;KHa eKCcIlepTHA IIPaBOBa J0TIoMora 3jaTHa 3He-
OXOTHUTHU BiflipBaHMX BiJ] peasbHOCTI KJIi€HTIB BUTPa-
TH B cyZi Oe3mepcmekTuBHi cupasu» [11]. Ax Gaun-
MO, IIpo6JIeMa JOBipH 10 aJBOKATCHKOI JiAIbHOCTI He
€ CYTO HAI[iOHAJBHOIO MP00JIeMOI0, a HOCUTD MiMKHa-
POIHUH XapakKTep, TOMY 3YCWJLIA AJs ii po3B’sa3aH-
HA HeoOXimHO 00’emmyBatu. «CyuacHa yKpaiHChKa
IepiKaBa 3allikaBjieHa B TOMY, 1100 agBoKaTypa 0yia
e()eKTUBHUM i BUCOKOMpPOQeCiiHUM iHCTUTYTOM, 00
piBeHBb il POBBUTKY € iHAWMKATOPOM CTaHY AeMOKpa-
Til B CyCIiJIbCTBI ¥ OJHi€I0 3 0O3HAK PeasbHOI 3aXu-
II[eHOCTi mpaB i cBOOOM JIOAWHY i TpoMafAHUHA. ...
Husi incTHTYT agBOKaTypH — I1€ 0COOIMBUI IPOMAI-
CBbKUH iHCTUTYT, 1110 UiTKO BUBHAUAETHCA TPABOBUMU
XapaKTepuCTUKaMM, AKUU IOENHye pucu mpode-
ciitHoi, rpomMazchKoi, KOPIOPATUBHOI opraHisarii ai
crenuGiyHUMY OpraHisalliifHo IpaBOBUMY OCHOBaMU
(yHKIiOHYBaHHA BiAITIOBiZIHO Z0 IapaMeTpiB cyuac-
HOl rymaniTapHOi mpaBosaxucuoi ifei. Came TomMy
TIPECTUIK aIBOKATYpH Ta e)eKTUBHICTH 11 AiATbHOCTL
OesmocepeIHLO IIOB’SI3aHiI 31 CTAHOBUINEM JIOJUHU
B TPOMAaIAHCHKOMY CYCIILJIIbCTBI Ta IIPaBOBiil mepika-
Bi, 31 cTaBJIEHHAM CYCIILIHCTBA 0 QyHIAMEHTAIbHIX
IPWHINIIB feMokpatii i sakorHOCTI» [13, . 181].
AnBorar uepes cBOI0 IpodecifiHy mOBERiHKY
MOJKe BILIMBATA Ha IIPABOCIYXHAHY IOBEAiHKY
B CYCIILJIBCTBI TAKMMU CIIOCOOAMM: IIO-IIEpPIlle, uepes
HaJaHHA IPaBOBOI JOMOMOTHY aJBOKAT BILIMBAE Ha
piBeHb mPaBOBOi OocBiueHocTi rpomagaH. OTpuMyo-
Y1 IPaBOBY AOIOMOTY, JIOAWHA OTPUMYE ¥ 3HAHHA
K Tpo cBoi mpaBa Ta 000B’SA3KU AK TPOMaAAHWHA
IeBHOI Jep:KaBM 3arajioM, TaK i IMOAO0 IOBEAiHKU
B IIEBHUX CHUTYAIligX 30KpeMa, IO IiJIAraioTh Ipa-
BOBOMY peryJitoBaHHI0. [ mofabiiny cBoo AiAIbHICTE
BoHa OyZyBaTuMe BiKe 3 ypaxXyBaHHAM IIUX 3HAHb,
170 TOTIOMO’Ke VHUKHYTH IOMUJIOK, AKi MOKYTh IPHU-
3BECTH JI0 «IPO0JIeM i3 BaKOHOM» ; TIO-APyTe, Oyayunm
CBOEDITHUM TIOCEPEJHUKOM MiXK CYJIOM Ta JIOAMHOIO.
Ilig yac cymoBOro ciayxaHHs CIIPABU JIOAMHA OIMMHI-
€ThCA CaM Ha caM i3 I1iJI0I0 CYZ0BOIO CHCTEMOIO, AKa
(ma BimMiHy Bif Hel) TOCKOHAJO BOJIOJi€ apCeHATIOM
3aKOHOJABCTBAa. AIBOKAT, AKWH Hajae mpodeciiHy
TIPaBOBY JOIIOMOTY, IEBHUM UYMHOM YPiBHOBaXKYE I[I0
HepiBHiCTb, B3a€MOJi0UX i3 CyfOM Bifi iMeHi cBOTO
KJII€HTa Ha OCHOBi 3aKOHHUX Ta MOPAJbHO BUIIPABIA-
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HUX METOJiB; IIO-TPETE, Yepes i JBUIIeHH JOBipH 10
iHCTUTYTY amBOKATypU JIOAW YCBiIOMIIOBATUMYTH
HaABHICTh e()eKTUBHUX METO[IB 3aXUCTY CBOIX IIpaB
i cBoGox. fkicHa mpaBoBa [OIOMOra Ta JOCATHEHA
3aBAAKM 1M CIPABEIJIMBICTh HE TiMIBKM IIiJABUIIYBa-
TAMe IMiJJK iHCTMTYTY aJBOKaTypu B CYCIILJIBCTBI,
a 1 (hopmyBaTHMe B Jto/iell YIIEBHEHICTH ¥ TOMY, 110
BCe-TaKM € e(DeKTUBHI MeTOAU Ta CIOCOOM 3aXUCTy
ixHix mpaB, cB00OOJ Ta 3aKOHHUX iHTEPECiB Bifl MpOTH-
IPaBHUX MOCATaHb K iHIINUX JIIOJel, TaK 1 Jep:KaBu;
[I0-4eTBEPTE, COPUAHHAM YCTAHOBJEHHIO ITPABOIIO-
panky. Ha BcTaHOBJIEHHA TPABONOPANKY HA TEPUTO-
pii mep:xaBu MEeBHUM UMHOM BILIMBAIOTH aJBOKATH,
SKi cBO€I0 IPOo(PeciiHOI MOBENiHKOK CTHUMYJIIOThH
YCBiTOMJIEHY TPABOCJAYXHAHY IIOBEIiHKY, CIPUAI0-
YM YCTAHOBJIEHHIO IIPABOIOPAAKY; IIO-II’ATe, uepes
3aXMCT IpaB, CBOOOJ i 3aKOHHUX iHTepeciB JOAMHH.
«HaiBa:KJIUBIIIINM 3aBJAHHAM y JiAJIbHOCTI aJJBOKA-
Ta € 3aXUCT MPaB i cBOOO JIOAUHYU i TpOMagdHUHA.
ApBoKaT 3gaTHUI HAJATH CBOI TOCAYTH AKiCHO, TOOTO
3aXUCTUTHU CBOTO KJI€HTA JIUIIE 3aBAAKY TIUOOKUM
3HAHHAM i mocTiiiHil npakTuni y cdepi ropucnpyneH-
mii. ... ArBokaTypa, nepedyBarouy B IeHTPi TpaBo3a-
XUCHOI ccTeMM Y KPaiHu, Mae Cepio3HUH MOTeHITial
y cepi 3axucTy mpas i cBOOOL JTIOAUHY i 'POMAAAHMU-
Ha 3aBAAKU 11 IPaBOBOMY CTaTyCy, rapaHTOBAaHOMY
3akonom» [13, c. 189-190]. Orpumyroun mpaBoBUit
3aXMCT, JIOJUHA OTPUMYE CBOEpPimHi rapanTii Oes-
meku. TakoK BUHUKAE BIEBHEHICTh y TOMY, IO 3a
YMOBU JOTPUMAHHSA BUMOI' 3aKOHY BOHA 3MOXKe Ha
BJIACHUY PO3CYJ KOPUCTYBATHUCS CBOIMU IIPaBaMU Ta
cBobomamu, a Jep:KaBa Ta iHIM JOAU MOBUHHI CTa-
BUTHUCS 3 IIOBAroi0 10 ii 3aKOHHMUX iHTepeciB Ta Bpa-
XOBYBATH IX i yac BUMHEHHS IeBHUX Iiil IPaBOBO-
r'o XapakTepy, dKi MOKYTb MaTH HACHITKY IJd Iiel
JIOAVHA.

[lizcymoBytoum, XouemMo 3a3HAUMTH, IO IIPOO-
JieMy IiIBWUINEHHSA PiBHA OOBipW M0 agBOKATChKOI
JigabHOCTI HeoOXifHO BHpINIyBaTH KOMILIEKCHO
pasom i3 mpobsemMamu, OB’ I3aHUMH i3 3aXUCTOM Ta
BiIHOBIEHHSAM IIpaB, CBOOOJ Ta 3aKOHHUX iHTepeciB
aopwHu. [lepium eTamom Mae cTaTu poboTa B ILOMY
HaIIpsAMi caMKUX aJBOKATiB. AJBOKAT CBO€IO MIOBEiH-

KOIO He TiJbKH Imif yac poOOTH 3 KIi€HTOM IIOBUHEH
YTBePAKYBATH IiHHOCTI IIpaBa i MopaJi, migBuITyBa-
TH X 3HAUEHHS /I CYyYaCHUX CYCIIiIhCTBA Ta JAepiKa-
Bu. Came Tozi #toro moseginka HaOyxe puc mpodecii-
HOI TOBeJiHKM aJBOKaTa (XapaKTepu3yBaTHUMEThCS
CUHKPETH3MOM IIpaBa i MopaJi) Ta 3MOKe BILIUBATH
Ha MPaBOCIYXHAHY MOBEAiHKY B cycmiabeTBi. Ipy-
UM eTaloM Mae cTaTu e(peKTUBHA iAJbHICTH 1ep-
sKaBU y cepi 3a0e3meueHHs mIpaB i cBOOO JOAUHH,
CTBOPEHHS YMOB JIJI TOBHOIIIHHOTO PO3BUTKY 0COOM-
CTOCTi, 8 TAKOXK TapPAHTYBaHHA TOTPUMAHHA CTATYCY
Ta IpaB aIBOKATYPU AK IIPABO3aXUCHOTO iHCTUTYTY .
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ITOHATTS TA IIIACTABHU IIEPETJIANY CY10BUX PIINIEHD
3A BURJIOYHUMH OBCTABUHAMMU B IUBIJIBHOMY ITPOIIECI

ITpomecyaspHUM iHCTPYMEHTOM YTiJeHHS KOHCTUTYLINHOIO IIpaBa JIOAWHYU HA CYJOBUH 3aXWCT € IPABO He JIMIIE
Ha 3BePHEHH 0 CYAY, a i Ha meperJiaf CyA0Boro pimenHs. Ileperaan cymoBoTo pillleHH 3a BUKJIIOYHIMY 00CTaBUHAMU
€ HAafIMeHIIT JOCJIiIKeHUM IIOHATTAM Y HayIli MUBiIHLHOTO MPOIleCyaabHOTo paBa. Ha mpakTuili sacTocyBaHHsA meperisa-
Iy CYZOBOTO DillleHHS 3a BUKJOUHAMHU 00CTABMHAMMU TeK Mae MOOAWHOKHUI xapakTep. Ile mMOsSCHIOEThCA HEOJHO3HAY-
HUM TIIX0Z0M CY/iB 10 PO3yMiHHA moa0KeHb u. 3 c¢T. 423 IIIIK Ykpaiuu Ta, BiimoBigHO, HEOJHAKOBUM 3aCTOCYBaHHAM
miei HopMu Ha mpakTuili. I[a o6epeXHicTh € HACTIAKOM TOTO, 1110 HACTIPABAi MiACTAaBY AJIA MEPeryIAny CyLOBOTO PilleH-
HA 3a BUKJIOUHUMU obCTaBUHAMY, BU3HAUEHI 3aKOHOABIEM Y 4. 3 cT. 423 IIIIK Vkpainu, He € TaKMMM IPOCTUMU Ta
3PO3YMiINMU, K BUAAETHCA cIepiry. I[uM 06T pyHTOBYETHCA aKTYaIbHICTL 06PAHOI TeMHU A JOCTiI:KeHHs, Ii MeTa Ta
BaBIAHH: JOCTIMUTY IPABOBI MiICTaBY [IJIA MEPETJIALY CYIOBOTO PillleHHA 38 BUKJIIOUHUMY 00CTABUHAMIY Ta MPAKTUKY
ix sacTocyBaHHA y cyJax, chopMyBaTH BIacHe BUSHAUEHHS MOHATTS «BUKJIIOUHI 00CTABUHI» .

3a pesyabTaTaMu JOCIiKeHH BCTAHOBJIEHO, 1110 3 migcTaB 1. 1 4. 3 c1. 423 IIIIK Vkpainu BUKIIOUHI 006CTaBUHT —
e 00CTaBUHU, K1 HA MOMEHT ITOCTAHOBJEHHS PillleHHs B CIIPaBi He MiJKOHTPOJIBHI Hi Cyay, Hi y4aCHHKAM CIpPaBH i IKi
(3a 3BMUafHOTO Iepebiry CyI0BOro MpoIecy) He MOKYTh O0IPYHTOBAHO 3am00irTH 3aCTOCYBAaHHIO HOPMHU 3aKOHY (iHIIIOTO
IIPABOBOTO AKTa UM iX OKPEMOTO II0JIOMKEHHA), AKa B mojaabinoMy BusHana Korcruryiiiinum Cyrom YEpaiHu HEKOHCTH-
TYIiHOW (KOHCTUTYIiHOW). I3 migcTaB 1. 2 u. 3 c1. 423 IIIIK Ykpainu, BUKIIOUHUMY € 0OCTaBUHY, IKi BKIIOYAIOTH
3MiHy YMOB, SKi BiiOyBaroThCsA AK y cepefnHi YKpainu, Tak i 3a ii mekamu, i cyTTEBO BILIMBAIOTH HA CYAOBi pillleHHSA
HaIllOHAJTHHUX CYAiB, IKi HAOYJIM 3aKOHHOI CHJIM TOMY, III0 TIyMaueHHS H0J0KeHb KoHBeHIii mpo 3axucT mpas J011-
HI I OCHOBOIIOJIOXKHIUX CBOOOJ € KOMIIETEHIIi€I0 €BPOMEChbKOro Cyay 3 IpaB JOANHA, AKUH 3 YPaxXyBaHHAM MPUHIUIY
BEPXOBEHCTBA ITPaBa y CBOIX PIiIIEHHAX MOCTiTHO PO3BUBAE, JOIOBHIOE, YTOUHIOE IPAKTUKY il 38acrocyBauHA. [IpuitHaTTaA
CYZIOM 0 POSTJIAAY 3asBU IIPO MEPeTJIA] CYyLOBOTO PillleHHS 3a BUKJIIOUYHUMHU 00CTaBUHAMM 3 MiACTaB . 3 4. 3 cT. 423
IIIK Yxpainu o3Havae, 110 IOTePeIHBO CYAOBUH 3aXMCT y3araJi 6yB He JOCTYIHUM 3asABHUKY.

Kanawuosi ciosa: cymose pillleHHs, 0CTATOYHICTh CYJOBOTO PillleHHs, IIePerJIAl CYyLOBUX PillleHb, BUKIIOUHI 00CTaBH-
HU, TWBLIBHUN ITPOIIEC.

Ostafiichuk L. A. THE CONCEPT AND REVIEW GROUNDS OF JUDGMENTS BY EXCEPTIONAL
CIRCUMSTANCES IN CIVIL PROCEDURE

The procedural instrument for the implementation of the constitutional human right to judicial protection is not
only the right to go to court but also the right to review a court decision Review of a court decision in exceptional
circumstances is the least researched concept in the science of civil procedural law. In practice the application of court
decision review in exceptional circumstances is also isolated. This is explained by ambiguous approach of the courts
to the provisions understanding of Part 3 of Art. 423 Code of Civil Procedure of Ukraine and accordingly the unequal
application of this rule in practice This caution is a consequence of the fact that in fact the grounds for review of the
court decision in exceptional circumstances, which are defined by the legislator in Part 3 of Art. 423 423 Code of Civil
Procedure of Ukraine are not as simple and clear as they seem at first glance. This justifies the relevance of the selected
topic for research its purpose and objectives: to study the legal grounds for reviewing a court decision on exceptional
circumstances, the practice of their application in courts, to form their own definition of "exceptional circumstances”.

Based on the results, it has been established that it has been approved by clause 1, h. 3, Art. 423 Code of Civil
Procedure of Ukraine exceptional circumstances are circumstances that at the time of the decision in the case are not
under the control of either the court or the parties to the case and they, in the normal course of the trial, can not
reasonably prevent the application of the law (another legal act or their separate provision), which is further recognized
by the Constitutional Court of Ukraine as unconstitutional (constitutional). On the grounds p. 2 h. 3 art. 423 of the
Code of Civil Procedure of Ukraine Exceptional are circumstances that include changes in conditions that occur both
within Ukraine and abroad and have a significant impact on the decisions of national courts, which have entered into
force, primarily because the interpretation of the Convention for the Protection of Human Rights and Fundamental
Freedoms is the competence of the European Court of Human Rights, which, taking into account the rule of law in its
decisions constantly develops, supplements. Acceptance by the court for consideration of the application for review of
the court decision in exceptional circumstances on the grounds of paragraph 3 part 3 of Art. 423 of the Code of Civil
Procedure of Ukraine means that previously judicial protection was not available to the applicant at all.

Key words: judgment, finality of judgment, review of judgments, exceptional circumstances, civil proceedings.

Hanpuxkinii 2017 poxy B IUBiIbHE IPOIleCyaIbHe  IVIAAY CYZOBUX PillleHb He HAOYB JOCTATHHOTO IMPAK-
3aKOHOZABCTBO YKpaiHu BBeIEHO TePMiH «BUKJIIOUHI  THYHOTO 3aCTOCYBAaHHA Ta HE € HAJEKHUM UMHOM
00cTaBUHM» Ta BU3HAUEHO IiJCTABU IJIA MEPErIALy  TEOPeTHUHO AOCIiTKeHUM.

CYZOBUX pillleHb y 3B’SI3KY 3 BUKJIIOUHUME 00CTaBH- Ilepersnsamy cymoBuX pilmeHb 3a BUKJIIOUHIMU
HaMu. IIpoTe 3a UOTHpPM POKHU Iel iHCTUTYT mepe- 00CTaBUHAMHU IPUCBAYEHO HebaraTo mpaib. ¥ Toc-
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IIOIaPCbKOMY CYOOYMHCTBI CJif BigMmiTuTm mOCJTi-
mxenna JI.M. Hikonernko ta [I.B. 3arinoi, B agwmi-
mictrpatuBHOMy — A.A. €zepoBa. ¥ IuBiIHEHOMY
CYy[JOUYMHCTBI IIbOMY IIMTAaHHIO IPUCBAUYEHI CTATTL
T.A. Hysinu i }0.A. 3agoposxroro. OKpemo ciif Bif-
MmitTuTu gucepraniiine mpocuimkenua [1.0. MeHmoK,
IpUCBAYEHE JAOCHiMKEeHHIO IHCTUTYTY IMeperaany
CyZOBUX pillleHb, AKi HaOyaIum 3aKOHHOI cuim, 3a
HOBOBUABJIEHUMY a60 BUKJIIOUHUMY 00CTaBUHAMU.

Mera craTTi — JOCHiIUTH IPaABOBI MmificTaBu s
Meperyiagy CyJoBOTO pillleHHA B8a BUKJIOUHUMU
o0cTaBMHAMY Ta IPAKTUKY iX 3aCTOCYBaHHA B CYAaX,
copMyBaTH BIaCHE BUBHAUEHHS MOHATTS « BUKJIIOU-
Hi 00CTaBUHU Y.

I3 u. 3 cr. 423 HIIK Vxpainu crigye, 1m0 «mif-
CTaBaMU JJIA IEePeryIaly CyIOBUX DillleHb y 3B’SA3KY
3 BUKJIOYHUMY o0cTaBuHaMU €: 1) BctaHoBieHa KoH-
cruryniitaum Cymzom YKpaiHu HEKOHCTUTYIIHHICTH
(KOHCTUTYIIifIHiCTD) 3aKOHY, iHITIOT'O TPABOBOT'0 aKTa
Y’ X OKPEMOT0 MOJIOKEHHSA, 3aCTOCOBAHOTO a60 K He
3aCTOCOBAHOTO CYZOM IIPH BUPIiIlIeHHI CIpaBu, AKIIO
pillleHHA CyAy Ile He BHKOHAHe; 2) YCTAHOBJIEHHS
MiKHApPOAHOI0 CYJOBOIO YCTAHOBOIO, IOPUCAUKITIA
AKOl BWBHAHA YKPAiHOIO, IOPYIIEHHA YKpPaiHOIO
Mi’KHAPOTHUX B3000B’A3aHL IIPU BUPIIIeHHI ITiel
CIIPaBU CYIOM; 3) YCTAHOBJIEHHS BUPOKOM CYIY, IO
Ha0yB 3aKOHHOI CUJIN, BUHU CYi Y BUMHEHH] KPUMi-
HAJLHOTO IIPABOMOPYIIEHHA, BHACTIIOK IKOTO 0YJI0
VXBaJIeHO cyaoBe pimeHHs» [1]. Posraanemo ix.

SaKpimnoyn TpaBO HA IIeperyan  pillleHHS
y 3B’A3KY 3 BUKJIOUHAME oOcTaBrHaAMu 3a . 1 1. 3
ct. 423 IIIIK Yrpainu, HeoOXiHO BpaxoByBaTH, II10
3aKOHO/IaBEITb MaB Ha MeTi 3a0e31eYnTH TOHOBIEHHSA
MOPYIIIEHOTO TIpaBa 0co0M BHACJIZOK 3aCTOCYBaHHSA
y ii cmpaBi moJI0:KeHb 3aKOHY, AKi He BigmoBimasam
Koncrurymii Yrpainu. Ile o3nauae, 110 faeThes Ipo
HaJaHHA 3aABHUKY IIpaBa Ha 3aCTOCYBaHHA iHCTHU-
TYTy pecTuTyii micas yxBajeHHs pimenua KoH-
cruryniitaum Cymom [2]. 3okpeMa, 3a KOHCTUTYIIi -
HOI0 CKaprowo ocobu, sSKa BBaiKae, 110, IPUAMAIOUN
0CTaTOUHe CyL0Be pillleHHA y CIIpaBi, CyJ 3aCTOCYBaB
3aKOH, AKui cynepeunts Komcrmrymii Yxpainu.
Orike, BiTKPUTTA MPOBAMMKEHHS PO IEPETJIA CyI0-
BOTO DiIllleHHS 3a BUKJIIOUHUMU OOCTaBMHAMU MOK-
JIVBe JIMIIIE TicJIA YXBaleHHd pimenna KoHcTurymi-
HuM CygoM 11070 HeKOHCTUTYIIAHOCTI 3aK0HY .

HesBaxkatoun Ha Te, 110 BTpaTa YAHHOCTI I10JIO-
JKeHb HODMATHBHOT'O aKTa B pasi BM3HAHHA HOTO
HEeKOHCTUTYIiHUM BigmoBigHo m0 4. 2 ct. 152 KoH-
cruTynii Yrpaiau Ta cr. 91 3akony Ypainu «IIpo
Koucrurymitiuuit Cyn VYKpaiHW» BHU3HAYAETHCA
JHeM YXBaJeHHS Bigmosimuoro pimrenns Koncrury-
miftauM CyzoM (SKIIO iHIle He BCTAHOBJIEHO CAMUM
pimenHaM, aje He paHilme AHA HOTO YXBaJeHH),
Ile He CBiIUMUTH IIPO Te, IO TaKe PillleHHS He MOXKe
OyTH MiACTaBOIO IJIA TEPEeTJany 3a BUKJIIOUHUMU
o0CcTaBUHAMY CYIOBUX DillleHb, IPUAHATUX PaHiIIe
yXBaJIeHHA BigmoBigmoro pimenus Komcturyiiiizo-

ro Cyny. Ilpotunexne TayMaueHHS TPU3BOAUIO O
0 HEMOXKJIMBOCTi 3aCTOCYBaHHS 3a3HAUEHOI IijcTa-
BU I/ TEpPeryiafy 3a BUKJIIOUHUMU 00CTaBUHAMU,
ajJyKe Ha MOMEHT POBTJIANY CIIPaBU CY[OM 3arajbHOI
IOPUCANKITII 3aCTOCOBAHI ITOJIOKEHHS 3aK0HOJaBCTBA
3aBXKAM € YNHHUMY Ta KOHCTUTYI[IHHUMU, ajsKe IIe
He CTaju IpeAMeTOM IIepeBipKM Ha KOHCTUTYIiH-
Hictb y Korcrurynitaomy Cyni[3, ¢. 137].

Y upoMy acmekTi caim sayBaskurtu, mo KoHcTu-
rymiaum Cymzom Moske OyTu BUPIIIEHO NTHTAHHS
IIPO TIOHOBJIEHHA 0co0u (0cib) y iX 3aKOHHMX IIpaBax
B iHmwMi cmoci0, aHisK iHCTUTYT mePeraany cyZoBOro
pimenHa 3a BUKJOUHUMU obcraBmHaMu. [Ipmkia-
IoM 11b0ro € pirmenns Ipyroro cenary Koncrurymii-
uoro Cyzy Bix 7.04.2021 p. Ne 1-p(1I)/2021 y cmpasi
3a KOHCTUTYI[IfHOI0 CKapromw rpoMajdHuHa YKpa-
irm O.M. [lauenka Ta iHmMUX rpoMafsaH YKpaiHu
oo BigmosigHocTi Korcruryiii YKpainu (KoHCTH-
rymirocti) nm. 13 m. 4 p. I Sakony Yrpaiau «IIpo
BHECEHHA 3MiH Ta BUBHAHHA TaKWMU, 10 BTPATUIN
YWHHICTb, AeAKNX 3aKOHOZABUMX aKTiB YKpaiHm»
Big 28.12.2014 p. Ne 76-VIII [4], axmM BU3HAUEHO
IIPaBO I'POMAaASH-IHBAIiAiB, MO0 AKUX YCTAHOBJIEHO
3B’ 130K i3 HopHOOMIBCHKOIO KaTacTpo(oro Ta AKi mif
yac Ail HopMu 3aK0HY, AKHI HEIIPABOMiPHO 00MEKY-
BaB PO3Mip IX IeHcill, He[0OTPUMAaNK KOIITH, CTAT-
HyTH ix i3 Ilencifinoro Gouay YKpainum aK marepi-
aJbHY ITKOAY B HMOPAAKY IIMBLIBHOTO CYJOUMHCTBA,
OMWHAIOUN TIeperyidaf CyIOBUX PpiIleHb agMiHicTpa-
TUBHUX CYIiB V HMOPAAKY BUKJIOUHOTO ITPOBAJKEH-
Ha. [{luM TpUKIaZOM CTBEPIKYETHCA BUCHOBOK, ITIO
i/l 9ac yXBaJIeHHSA PillleHb CyJ Ma€e KepyBaTUCA KOH-
CTUTYIIHHUM MIPUHIIMIIOM, IO Aep:KaBa BiAMOBimae
mepe] JIOJUHOKI 32 CBOI MiAJBHICTH IIOJ0 MUTAHb,
KOJIM BHACJIIOK [ii HEKOHCTUTYITITHOTO 3aKOHY OyJIH
BUBHAHHA 3aKOHY (OKPEMOTO IOJIOKEHHA 3aKOHY)
HEeKOHCTHUTYIiIAHIM 3aB/K AU MaTUMe 3HAUHNT e(peKT,
He3Ba)KalouM Ha Te, BUKOHAHE YW Hi PillleHHA CYAY,
TMPUIHATE i3 BaCTOCYBaHHAM TAKOT0 3aKOHY [ 5, ¢. 83].

Pimenna cyny, saxe HaOyJao B3aKOHHOI CHJIH,
I.B. AHIpoHOB BM3HAYAE iHAWBITYaJbHO-TPABOBUM
aKTOM, II[0 KOHKPETU3ye 3MIiCT IPABOBiJHOCHH MiK
CTOPOHAMH CYJI0BOTO cropy. ToMy BOHO CTae 4acTu-
HOI0 TTPABOBOTO TIOPAIKY B IeP:KaBi, a oro 0608’ a3-
KOBiCTh AK NPaBOBOTO aKTa BILIMBaE Ha Bci (hopMu
pearmisarii mpaBa (mOTPpMMaHHS, BUKOPWCTAHHSI,
BUKOHAHHS) ITIOZ0 BCiX cy0’e€KTiB, AKi mepebyBaioTh
y cepi normmupenns foro aii. OT:Ke, cynoBe pineHHS
He Juire 3000B’43y€e BiAMOBigaua 10 BUMHEHHS IIEB-
HUX Jiit ab0 yTpUMaHHA BiJ iX BUMHEHHS, a i YIOB-
HOBa)Kye II03WBaua, KOHKPETW3YIOUM B3MicT HOoro
cy0’eKTUBHOTO ITpaBa y MPaBOBiTHOCUHAX, CIIIPHICTH
AKUX YCYBAa€ CYJA CBOIM pimeHHAM. TaKuUM UMHOM,
MO3MBAY He MOJKe BUMAaraTH Bifi Bipgmosizaua 0ifs-
1Ie, HiXK Ie mepenbaueHo CyJOBUM pillleHHAM, abo
B iHmMiA cmoci6 um B iHIOMY mopAnky (0e3 sminm
€1II0c0o0y Ta MOPAIKY BUKOHAHHSA CYAOBOTO PillleHHS,
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III0 MaTUMe HACJTiTKOM YXBaJeHHS HOBOTO aKTa IIpa-
Bocyans). ToMy He MOKHA IIOBHICTIO OTOTOXKHIOBATH
000B’ABKOBICTh CyZOBOTO pillIeHHSA 3 MOMKJIHBICTIO
OT0 BUKOHAHHS, 0CO0JIMBO IPUMYCOBOTO BUKOHAH-
HA. K KOKHWI TpaBOBUU aKT, OyIb-IKe CYZOBE
pilenHd, AKINO BOHO HAOPAJIO 3aKOHHOI CUJIN, MOXKE
BILIMBATU Ha CYy0’€KTiB cBoei nmii uepes moTpmMmaH-
HA HUMM OPUIKCIB TAKOTO cynoBoro pimenHd. Ile
TaK0K € BUABOM 000B’SI3KOBOCTi CyZOBOTO PillleHHSA
HapiBHi 3 foro BUKOHAHHAM [6].

Kpim zasrauenoro, pe:kum 060B’ A3KOBOCTI CYIO0-
BUX aKTiB, AJIA AKUX He IepefdavueHo IIPOIenypu
BUKOHAHHS, TaK caMoO 3a0e3meueHHi KpUMiHAJb-
HO-TIPaBOBOIO 0XOPOHOI0, AK i Ti pimeHHd cyAay, AKi
OigaAraloTh TPUMYCOBOMY BHUKOHAHHIO (BigMoBa
3aCTOCYBATHU HACTiTKY HAOpAaHHA 3aKOHHOI cuan miel
Kareropii cymoBux pimeHb TATHE 3a CO00I0 KPHUMi-
HaJbHY BigmoBimanbHicTh mepenbaueny cr. 382 KK
Yxpaiun).

Orike, y pasi BcramoBieHHI KoHCTUTYIiHNM
CymoM HEKOHCTUTYIIHHOCTI (KOHCTUTYIIiHHOCTI)
IPaBOBOTO aKTa YW WOT0 OKPEMOI'0 IIOJIOMKEeHHH,
3aCTOCOBAHOTO CYZOM y IIpOIleci po3B’d3aHHA CIIpa-
BU, BUBHAYAJBHUM € MOMEHT BTPATH TAKUM aKTOM
Yy HOTO0 MOJIOKEeHHAM UMHHOCTI, a He Tod (ParT, uu
Cy[OBe PillleHHA MiAJIATaI0 IPUMYCOBOMY BUKOHAH-
Hio. [HaKIIe me 0e3mifcTaBHO 3BYXKY€ 3MiCT 3raja-
HO{ HOpPMU Ta, AK HACJIiZOK, 3MicT mpaBa oco0u Ha
TeperyAz CyA0BOTO PillleHHA 3 MificTaB HEKOHCTUTY-
MifiHOCTI (KOHCTUTYIiHOCTi) 3aKOHY, 3aCTOCOBAHO-
r'o B OCTaTOYHOMY CYZOBOMY PillleHHi, yXBaJeHOMY
B CIIPaBi 3aABHUKA.

EdexTrBHIM 3aX1CTOM IIOPYIIIEHOTO IIPaBa JTIOIH-
HU Hapasi € BcTaHoBieHa Koucturynifiaum Cymom
YKpaiHu KOHCTHTYIifHiCTH 3aKoHy. ¥ €auHOMY
JIep:KaBHOMY PEECTPi CyJOBUX PillleHb HAaABHI CyI0Bi
piteHHs, MepPeraaHyTi 3a BUKIIOYHIMY 00CTaBIHAMU
Ha ocHOBi BuHeceHHd Koncturyniftaum Cymom pirreH-
Ha Bix 04.09.2019 p. y cmpasi Ne 6-p(11)/2019, B axo-
my Hpyrui cenat Korcrurymnitinoro Cyay 3a pesyJib-
TaTaMU POSTJIALY KoHCcTUTyIiiHOI ckapru T.M. #Habo
mrog0 BigmosigHocTi KoHeTuTynii YKpainu (KoHCTH-
TymifiHocTi) mosokeHb 4. 3 c1. 40 Komekcy 3akoHiB
IIpo Ipalio YKpaiHu BUBHAB Iie MOJOKEHHA TaKuM,
o BixmoBizae KorctuTymii YKpainu (KOHCTUTYITi -
HUMH) Ta IOIMMUPIOETHCA Ha BCi TPYZOBi mMpaBOBigHO-
CUHU, 30KpeMa 3a KOHTPAKTOM, TOMY B3BiIbHEHHS
IpaIiBHMKA B IEPioJ THMYACOBOI HeIpare3faTHOCTL
€ TIOPYIIIeHHAM rapaHTOBaHOTO 3aKOHOAABCTBOM IIpa-
Ba oco0OH Ha IIpAaIlio Ta He MOoKe OyTH Bu3HAHE 3aKOH-
HUM i mpaBoMmipauM [7]. 3po3ymiso, 110 B 1iii cpasi
Bepxosuum Cyzom 13.11.2019 p. 3aasa T.M. sHabo
PO TEPerJIAj CYZOBOTO DillleHHSA 3a BUKJIOUHUMU
obcraBuHaMu y crpaBi Ne 545/1151/16-11 6ysa 3amo-
BOJIEHA YaCTKOBO, 3BiIbHEHHS IiJ Uac mepe0yBaHHA
Ha JiKapHAHOMY BU3HAHO IIPOTUIIPABHUM Ta 3MiHEHO
JaTy 3BLIbHEHHA — IIiCJIA 3aKiHUeHHA IIepiofly Helpa-
mesgatHoCTi [8].

IHmuUM TpUKIAZOM MEPerJaAHyTOTO PillleHHA 3a
BUKJIIOUHUMU 00CTaBUHAMU € TOCTaHOBA Bepx0oBHOTO
Cyny Bim 11.11.2020 p. y cupasi Ne 757/40835/15-
1, axoo 3agBy OCOBA 1 3amoBoseHO YacTKOBO
3 MOTHUBIiB, III0 IOBHOBAKEHH MMO3WBaua Ha BUOOD-
Hi#fl mocaxi sakimuyBasnmes 27.05.2015 p., a Tomy
roro 3BimbHeHHA 19.05.2015 p. cymepeumsno Cra-
TyTy TOproBo-mpoMucJ0BOi masaT, STiHO 3 AKUM
mepcoranbHUN cKaan Ilpesunii Ilamatu oOupaeTbes
TepMiHOM Ha 5 pokiB. BogHouac mosuBau y mepiof i3
18.05.2015 p. 10 02.10.2015 p. mepebyBaB Ha JiKap-
HAHOMY, a TOMY HOT0 3BiIbHEHHS BifbyiIocs 3 mopy-
merHAM 4. 3 cT. 40 K3ull Ykpainu. Take nopymenus
MiAIArae 3aXUCTy MIJIAXOM 3MiHM TATH 3BiJIbHEHHS,
TOOTO Tic/sa 3aKiHUeHHA Imepioy HempanesqaTHOCTI,
OCKIJIbKM JIJI 3BiIbHeHHSA HAABHI IificTaBu, Iepej-
bauenin. 2 4. 1 cr. 36 K3ull Yxpaiau [9].

Takoxx y cynoBili TpaKTHUIll BKe € BUIAAKU
KOJIM 3a BUKJIOUHUMEH OOCTABUHAMMU IIeperysana-
I0Th CY/IOBi pileHHdA 1 cyau mepioi iHcTaHIii, AKi
MATPpUMaHI CcyZaMu aleJAIidHOl Ta KacaliifHol
incranmiit. Hampukiazx, pimenHs 3HaM’THCHKOTO
MicbKpationHoro cyxay Bix 10.12.2019 p. y cmpasi
Ne 389/2004/16-11 [10] sanutene 6e3 smin Kpomus-
HUNBKUM anenaniziaum cyzom 11.02.2020 p. [11].
YxBasoouy pilleHHA PO 3aJ0BOJIEHHA 3adABU Ta
CKaCyBaHHS pilleHHA 3HAM AHCHKOTO MiChbKpaioH-
Horo cyzny KipoBorpaaceskoi obmacti Big 21.03.2017 p.
3a BUKJIOUHUMHU 00CTABUHAMU, CY[ MIEPIIOi iHCTaH-
1ii, 3 BUCHOBKAMHU AKOT'0 IIOTOAMBCS AamleJaliiHui
CyZI, BUXOAWB i3 TOro, IO 3BiJbHEHHA II03WBava
BizOyJI0Ch i3 MOPYIIEHHAM YCTAHOBJIEHOTO 3aKOHOM
TIOPAIKY, a IOoIepPelHil BUCHOBOK CYAY IIPO BiIMOBY
B 3a/I0BOJIEHH] TI030BHUX BUMOT HeE Y3TO/JKY€EThCA Ta
cynepeunTs pimenuio Ipyroro cemary Komcruty-
niftmoro Cyny Yrpainu Big 04.09.2019 p. y cmpasi
Ne 3-425/2018(6960/18). ITocTanoBoto BepxoBHoro
Cyny Bim 04.11.2020 p. [12] B 1iit cmpaBi migTBep-
JIKeHO HAABHICTH IifCTaB [JIA IMEePeryIAny pillleHHd
Cyny 3a BUKJIIOUHMMHU 00CTaBMHAMM, IIPOTEe KOH-
CTaTOBAHO, II[0 HACJiTKOM 3BiJIbHEHHA IpaI[iBHUKA
B IIepioj f10T0 HeIpames3faTHOCTI € 3MiHa JaTH 3BiJIb-
HEHHs, a He TIOHOBJIEHHS Ha poboTi. [lurtanusa mpo Te,
Yy PillleHHA PO MEPeryial, 3a BUKJIIOUHUME o0cTa-
BUHAMU SKOT0 0yJIa IoJaHa 3asgBa, 0yJI0 BUKOHAHUM,
y HaBeIeHWX BUIATKAX CyJaMU He MOPYIIyBalocHd.
Ha mamy gymKy, cyfaMu NpaBOMipHO IeperJdafa-
I0ThCS 38 BUKJIOUHNMHA 00CTaBUHAMMY CYAOBi pileH-
Hs, 110 Habpaau 3aKOHHOI CHIM Ta BUKOHAHI, amiKe
BUKJIIOUEHHS 3 00’ €KTiB OCKap:KeHHs 3a Ii€I0 IiacTa-
BOIO DiIteHb 3HAYHO O 3BY3WJIO rapaHTii, AKi MaioTh
Oytu 3abe3meueni ocobi 3a pesysabTaTaMu BCTaHOB-
nenoi Koucrurymiitaum CyqoM HEKOHCTUTYITIHHOCTI
(KoHCTUTYIIiiHOCTI) B3aKOHY, iHITIOTO IIPABOBOIO
aKTa Y OKPEMOT0 ITOJI0KEHHS, 3aCTOCOBAHOTO a60 3K
He 3aCTOCOBAHOTO CYZIOM Y BUpilIeHHi cipaBu. SIKII0
& Komcturymnifiauii Cyx posriasgaTuMe DTHUTAHHS
PO KOHCTUTYLiMHICTh 3aKOHY IIiJi Yac PO3TJIATY
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CIIPABYU B MOPAIKY IUBLIBHOTO CYIOYNHCTBA, TO CY/I
3000B’I3aHMI 3YNMWHUTY IPOBAMKEHHSA HA IiJcTaBi
m. 6 9. 1 cr. 251 IIIIK — «uepe3 00’eKTUBHY HEMOXK-
JIUBiCTH POBIJIAAY Ii€i cipaBU 0 BUPIIIeHHA iHIITOI
CIIPABH, IO POBIVIALAETHCA B HOPAAKY KOHCTATYI[1HA-
HOTO IpoBamKeHH» [1]. [licaa yxBaneHHA pimmeHHA
Koucruryniiaum CyzoMm cupaBa po3TIAfaTIMEThCS
CYIOM 3araJbHOI IOPUCAMKIIII 3 ypaxyBaHHAM TaKoO-
r'o pimmmeHH.

fIx sasHaueHo B pimeHHiI €BPOMEHCHKOTO CYIY
3 mpaB mtoguau (gasi — ECILJ) y cmpasi « PucoBebRuit
mportu YKpainu» Big 20.10.2011 p., pusuk 0yab-axoi
MIOMUJIKHY JePKABHOTO OPTaHy MOBUHEH IOKJIafaTICA
Ha caMy JIeP:KaBy, a IOMUJIKHU He MOXKYTh BUIIPaBJI-
THCA 34 PAXYHOK 0ci0, IKMX BOHM cTOCYIOTHCA [13].
Or:xe, TiAXiT CYyJOBUX OPTaHiB 10 CUTYyAaIlil 3asIBHUKIB
y CIIpaBax IIpo Ieperydaz CyA0BUX pillleHb 38 BUKJIIOU-
HUMEU O0CTABWHAMHU IIOBUHEH OYTH ITOCJiJOBHUM
i CKOOPIUHOBAHUM, PU3UKY BUSHAHHA KOHCTUTYIIi -
HuM CymoM KOHCTUTYIiHHuUMYU (HEKOHCTUTYIiAHU-
MH) TTOJIOXKEHDb 3aKOHY He IIOBMHHI MOKJIaJaTACA Ha
0ci0, AKX BOHU CTOCYIOTHCHA, a JOIYINeHa TOMUIIKA
3aCTOCYBAHHSI HOPMU 3aKOHY Mae OyTH BUIIpaBJIeHA
cynoM (HesaseXHO Bil BUKOHAHHS PillIeHHS CYAY).

Orxe, B posyminni m. 1 1. 3 cr. 423 [IIK Yxpa-
iHM BUKJIOYHY 00CTABUHY CJIiJ po3yMiTu aK obcra-
BUHY, AKa He MiJKOHTPOJbHA Hi CyAY, Hi yUaCHUKaM
CIIPaBM Ha MOMEHT ITIOCTAHOBJIEHHSA PillleHHA y CIIpaBi
i AKa, 3a 3BUYAIHOTO mMepediry cymoBoro mpoIiecy, He
MO:Ke 00T PYHTOBAHO 3aII00iI'T! 3aCTOCYBAHHIO HOPMMU
3aKOHY (iHIIIOTO TPABOBOTO aKTa YW OKPEMOT'0 IIOJIO-
JKeHHS), KA B MOJAJBINIOMY Bu3dHaHA KoHCTUTYIIi -
M CyI0oM HeKOHCTUTYIIHHOI0 (KOHCTUTYIIHO0).

Ipyroio mincraBolo IJId IEPeryadny CygoBOTO
pileHHA 3a BUKJIIOYHUMY IIi/[CTaBaMU € BCTAHOBJIEH-
HA MiXHaPOJTHOIO CYZIOBOI YCTAHOBOIO, IOPUCIUKIILA
AKOl BUBHAHA YKpaiHOI0, MOPYIIEHHA YKpaiHOIo
MiKHApPOAHNX 30008’ A3aHb IIijJ uac BUpilIeHHs miel
cupaBu cygoMm. OcobamBicTio 1iei Kareropii cmpas
€ Te, 110 3aABU B IIMX CIIpaBax IoJanThcA g0 Bep-
xoBHoro Cyny i posriamaloTbea v ckaami Bermkoi
[Tanaru.

Y cr. 55 Komcerurymii Ykpainu 3asHaueHo, IIf0
«KOKeH Mae IpaBo IicJad BUKOPHUCTaHHA BCixX HaIlio-
HAJbHUX 3aCc00iB I0PUINYHOTO 3aXUCTY 3BEPTATHC 34
3aXMCTOM CBOIiX IIpaB i cBOOOZ [0 BIAMOBIAHNX MisKHA-
POIHUX CYJOBUX YCTAHOB UM 0 BiITIOBITHUX OPTraHiB
MiKHApOTHUX OpraHisariii, 4JeHoM a00 yUaCHUKOM
AKUX € YKpaina» [14]. YpaxoBytoun, mo 6inbmicts
MiKHApOTHUX CYZOBUX OPTaHiB YHiKaJIbHi, 00’eIHA-
TH iX Y paMKaX OJHOT'0 BUIY IIPOIecy (CyIOUNHCTBA)
He MO:KJIBO. ToMy 3a3HAUMMO, IO JJIS IUBILIHLHOTO
IIPOIeCYy OCHOBHMM MeXaHi3MOM BHUPIiIIeHHS MiKHA-
POJHUX CIIOPiB Ta TAyMadeHHA MOJI0KEeHD MisKHAPOI-
HOTO TIpaBa y cepi saxucty mpas aoauau € CCILJI.

Ilns 3abesmeuennsa gorpuMannsa Bucokumu [oro-
Bipaumu CropoHaMu ixHiXx 3000B’sa3aHb 3a KoHBeH-
I[i€I0 TIPO 3aXMCT MPaB JIOJUHU ¥ OCHOBOIIOJOKHUX

cBobox (mami — Kousenrria) Ta mpoTokozaMu g0 Hei
crBopioeTses €CILJI, mo mepembauerno cr. 19 Kow-
Bermii. Opucaukmia €CILJI momupioeThca Ha Bei
MUTAHHA TIyMaueHHd i 3acTocyBaHHI KoHBeHIii Ta
TPOTOKOJIIB 10 Hel, mofjaHi oMy Ha POSTJIAL BiATmo-
BimHO MO cT. cT. 33, 34, 46 i 47 (cT. 32 KoHBeHirii).
Bigmosigao f0 u. 1 ct. 44 Kousemnirii pimennsa Beu-
kol ITamaru €CILII € ocrarounum. Bucoxri [Horosip-
Hi CTOpoHU 3000B’A3YIOTHCSA BUKOHYBATH OCTATOUHI
pimenna €CILJ B Oyab-aKux cupaBax, y AKUX BOHU
€ CTOPOHAMH, 1110 3aKpimaeHo B 4. 1 cr. 46 Kousenmii.
Ocraroune pimenusa €CILJI mepenaersca Komitery
MinicTpiB Pagu €Bpomu, axuii 3mificHIOE HATJIAL 3a
7toro BUKOHAaHHAM [15].

Ilopamox BUKOHAHHA 1 3aCTOCYBaHHA IIPAKTHU-
ku €CILJI yperynwoBanuii 3akonoM Yrpainu «IIpo
BUKOHAHHS pillleHb Ta B34aCTOCYBAHHS IPAKTUKU
€BpomeiicbKOro CyAy 3 mIpas JIOAWHU», 3TiAHO 3 U. 1
cT. 1 AKOro BUKOHAHHSA PillIeHHS — ITe BUILIATA CTATY-
BaueBi BiAITKOAYBAaHHA TA BXKUTTA JOJATKOBUX 3aX0-
IOiB 1HIWBiAyaJbHOTO XapakKTepy; BMKUTTA 3axX0[iB
sarasibHOro xapaktepy. Crarrero 10 mporo 3akoHy
mepen0aueHo, IO «3 MeTO 3a0e3meueHHs BiIHOB-
JIEHHS TOPYIIeHWX IpaB CTATYyBaua, KPiM BUILIATU
BiIIKOMyBaHHA, BiKMBAIOTHCA MIOJATKOBI 3axomu
iHAuBigyanpHOTO XapakTepy. [logaTKOBUMY 3ax0/a-
MU IHIWBiZyaJbHOTO XapaKTepy €: a) BiIHOBJIEHH,
HACKIIBKY IIe MOMKJINBO, ITOTIEPEeTHBOTO I0PUIUIHOTO
CTaHy, KW CTATYBaY MaB 1o nopyureHaa Korsentrii
(restitutio in integrum); 6) immri saxomu, mepemda-
YyeHi B pimeHHi. BifHOBIEHHA MONEpegHBOTO OpPHU-
IWYHOTO CTaHy CTATyBaua 3IiMCHIOETHCA, 30KpEMa,
3a JOTIOMOTO0I0 TIOBTOPHOTO POBTJIANY CIIPABU CYZOM,
BKJIIOUAIOUM BiJHOBJIEHHA IPOBA/KEHHA y CIIpaBi»
[16]. dna BigHOBIEHHA MONEPEHLOTO IOPUAMYHOTO
crany sagBHuKa €CILJI Mae BCTaHOBUTH Taki mMoOpy-
IIeHHA, 38 AKUX OBTOPHUE DO3IJIAM CIIpaBu Oyme
MaTu HACJHiIKOM BiZHOBJIEHHA IOr0 IpaB, TOOTO
TaKui meperyAn 6yae BUNPAaBIAaHUM Ta 3yMOBJIIOBA-
TUMEeTbCA 00CTABMHAMY CYTTEBOT'O Ta HECIIPOCTOBHO-
ro xapakTtepy. [HaKIe MOBTOPHUM PO3TJIAJ IOTATHE
JIVIIIIE HeIoBary M0 OCTATOYHOCTI CYZOBOI0 PillleHHd,
IPABOBY HEBM3HAUEHICTH Ta 3JIOBKUBAHHA IIPABOM
onHieto 3i cTopin. Tomy mij yac BupinieHHA TUTaHb
IION0 3aCTOCYBAaHHA 3aXOMiB iHAWBIAyaJIbHOTO
XapaKTepy IomepefHbo HeOOXiMHO BUPIIIATY TUTAH-
HS IIPO T€, YU IIOHOBUTH ITPaBa 3agBHUKA TOBTOPHUI
PO3IJIAJ CIIPABH.

Y KOHTEKCTi 3aCTOCYBaHHA MOJOKEHb YKAa3aHOT'0
3aKoHy, mifg uac 3’sAcyBaHHS HASABHOCTI mificTas A
ImeperJAny CyJOBUX PillleHb 3a BUKJIIOUHUME 00CTa-
BUHAMU TaKW# Ieperyan MoKe BinOyTuca 3a JoTpu-
MaHHS CYKYIIHOCTI TaKMX YMOB: a) YCTaHOBJIEHHS
€CILJI mopymens Yrpainoio MiKHAPOAHUX 3000B’ -
3aHb IIiJi Yac pO3IJIAAY KOHKPETHOI CcIIpaBH, IO
morario yxBanenua €CILJI pimenusa, aKkuM BuU3HA-
o mopymenHa Komsenrii; 6) Take pimenma €CILJI
Mae CTOCYBaTHCS caMe CIIPaBH, fKa 0yJa IpeaMeToM



50

Juris Europensis Scientia

pO3IJIAAY HAI[iOHAJBHUMHU CyZaMU YKpaiHu Ta AKY
IIPOCUTH eperianyTu 3aaBHuK; B) €ECILJI 3asnauus,
[0 TaKi MOpPYIIeHHA HOPM IIpaBa JOMYINeHi Haiio-
HAJBHUMUY CYZaMU IIiJ Yac PO3TJIALY CIIPABU IO YXBa-
JIEHHSA CYZ0BOTO PillleHHA, AKUM 3aKiHUEHO PO3TJIA]
CIIPaBH II0 CYTi, a00 CYyZIOBOTO pillleHHsd, AKe YHEMOXK-
JUBMJIO IIel posrisam; r) y camomy pimernui €CILJI
MOKe OyTH 3a3HAUEHO MPO HEOOXiTHICTb YMKUTTA
JOMATKOBMX B3aXOMiB IHAMBIAyaJbHOTO XapaKTepy
abo i3 camoro pimeHHS MOKHA 3POOUTH BUCHOBOK
PO HeoOXigHiCcTh BiJHOBIEHHS HACTLIbBKM, HACKIIb-
KU IIe MOJKJIMBO, IIOTIEPeJHLOTO IOPUANTHOTO CTaHY,
AKUY 3aABHUK MaB 10 nopyinenHa Konsenrii, i Take
BiTHOBJIEHHS MOJKJIMBE JIUIIE ILJISXOM ITOBTOPHOTO
POBTJIANY CIIPABU CYAOM, BKJIIOUHO 3 BiTHOBICHHAM
MIPOBaI’KeHHA Y CIIPaBi.

Hampuraan, v cipasi Ne 569/1635/16-11 Benuka
ITanara Bepxosuoro Cyny BiiMOBMIA Y 3aJOBOJIEHHL
3adABU IIPO TEPETJIAL CYJOBOTO pillleHHA 3a BUKJIIOU-
HuMu obcraBuHamu, ocKimbkum E€CILJI y pimenni
Bix 14.02.2019 p. y cmpaBi «3opina Ta inmi mpotu
Yxpainu», Ha dKe IOCJaBCcA 3adABHUK, KOHCTAaTyBaB
MIOPYIIIeHHS MPOIECYaJbHOTO acmeKTy cr. 2 KoHBeH-
Iii y 8B’3KY 3i cKapramMu Ha Hee(DeKTUBHE PO3CIIiTy-
BaHHA CMepTell poAnYiB 3aABHUKIB. ¥ I[bOMY pillleH-
ui €CIIJI He BcTaHOBIIOBAB MOPYIIEHHSA YKpaiHOIO
MiKHaApOZHUX 3000B’s3aHb IPHW BUPIIIEHHI CyZOM
cupaBu Ne 569/1635/16-11 3a mosoBom OCOBA 1,
OCOBA_2 no nep:xaBu YKpainu B ocobi [lep:kaBHOI
KasHauelchKoi cay:x0u, Ymupasainaa Miricrepcra
BHYTpiMHiIX cupas, I'osoBHOro ympasiinada Hario-
HasubHOI mouinii, Caprencskoro PB mpo Bimmkomy-
BaHHA MoOpasbHOI mrKoaum [17].

Inmum 000B’I3KOBUM ACIEKTOM, SIKWI BILINBAE
Ha mpuitHATTa Benukoio ITamaToo Bepxosroro Cyay
3adBU Ta BIAKPUTTA IPOBAIKEHHA 3 TIEPETIALY CY/I0-
BUX pillleHb 32 BUKJIOUHUMYU 00CTaBUHAMY € Te, IO
pimeHHA MiKHApPOJHOI CY[OBOI yCTAHOBW MAa€ CTO-
cyBaTucd ofHiel i Tiel K cmpaBu, y AKif 1i pimreH-
HA OynuM yxBaJeHi HallioHaTbHUMHU cyzamu. Tak,
y cpaBi Ne 2-0-73/2012 Besnuka [Tamara BepxosHo-
ro Cyny 3a0BOJIbHIIIA 3aSBY IIPO MEPETJIA CYI0BOTO
pillteHHA 3a BUKJIIOYHUMEU 00CTaBMHAMU, CKAaCcyBaJja
yxBanu Amnenanifimoro cyny UYepHiBembkoi obsac-
ti Bix 4.04.2013 p. ta Bumloro cmeiiamzizoBaHoro
cyny YKpaiHu 3 POSTJIALY IUBIIbHUX i KPUMiHAJE-
Hux cmpas Bix 10.07.2013 p. y nmuBinbHil cpasi 3a
sasgBoro OCOBA 6, OCOBA 7, s3ainTepecoBaHi oco-
Ou: cay:x0a y cupaBax miteir YepHiBelbKoi MicbKol
pajau, IPUTYJIOK AJA AiTel cay:KOu y cIpaBax miTei
YepuiBenpkoi o6gacHOI Jep:xaBHOI agMimicTpa-
il TpO YCHHOBJEHHA AUTHWHU Ta Iepefaja CIPaBy
Ha HOBUU POBIVIAL IO CYAYy aleJAmiiHol iHcTaHIiI
[18]. ITocrarmoBa Benuxkoi Ilamatu Bepxosuoro Cyxy
Bixm 16.10.2018 p. moTuBOoBana yxBamenuam €CILJI
pimenna Bix 17.04.2018 p. y cmpaBi «JlasopiBa
mpoTu YKpainwm», AKUM YCTAHOBJEHO, IIT0 BTPYYaH-
HA y TpPUBAaTHE JKUTTA B3adBHUIIL He BiAmIoBimaso

mportecyanabHuM BuMoraM crarti 8 KomBenmii, Ta
110, BiAiTIOBiZHO, OYJIO MOPYIIEHHA I[HOTO IOJOMKEH-
Hd. 3aABHUIA CKap:KuWIacd Ha BiICYTHICTH JOCTY-
Iy [0 CYAY Y 8B’A8KY 3 Ii ameasIliiiHo0 CKaproo Ha
pimennsa cyny mepimoi incranmii Big 2.10.2012 poxy.
30KpeMa, BOHA CTBEPAKYBaJa, IO yXBajla, AKOW ii
amesdIiiiHa ckapra Oyia sanuiineHa 0e3 pOSTISAY,
0yJia CBaBiIBHOIO Ta IOCTAHOBJIEHOIO 3 TIOPYIIIEHHAM
HaIliOHAJBbHOTO 3aKOHOAaBcTBa. Ilig uac BupimenHa
MUTaHHA NP0 YCHHOBJEHHA IWUTWHU OPraHU BJIAAUN
Ta CyAW BU3HAJIM HAMip 3adBHUIII BCTAHOBUTH OIIi-
Ky Haj ii MIeMiHHUKOM, ajie He POBTJIAHYJIU HOTO
HaJEXKHUM unHOM. CyIu He TOACHIIN, YOMY BCHHOB-
neunsa K.O.C. kpaime Bifmosigaso ioro imTepecam,
Ha BiAMiHY Bij omikmu, Ky Majia HaMip YCTaHOBUTH
oTo TiTKa, Xoua Ie, 6e3yMOBHO, 0yJI0 HeoOXimHIM
IJ1s 3’ ICYBAHHSA TOTO, 1[0 CTAHOBMJIO HAWKPAIITi iHTe-
pecu TUTUHU, TOOTO OCHOBHOT'O MUTAHHA B OCKAPIKY-
BAaHOMY INIPOBAJ;KeHHI IMOZ0 BCUHOBJEHH:A. HaBiTh
TMPUITyCKAaiouu, o HebaKaHHA OPTaHiB Baaau i cyaiB
PO3IJIALATH IIe MUTAHHA MOYKHA MOACHUTHU TUM, III0
HA MOMEHT yXBaJIeHHA OCKap/KyBaHUX DillleHb 3asB-
HUIIA He Iofajia o(imifiHol 3B IIPO BCTAHOBJIEHHS
OWiKM, Ta BPaxOBYIOUM, IT[0 BOHA Misja HAJEKHUM
YIHOM BiJIITOBITHO M0 peKOMeH/aIii, HaJaHol Cay K-
6oro B cripaBax mitedt, Cyx 3a3HaumB, IT10 ii apryMeHT
IIIOZI0 YacOBUX 00Me:KeHb OYB IIiJTKOM IPOirHOPOBA-
Huil (. 69 Pimenna) [19]. o cTocyerbed nuTanasa
apryMeHTallii cyZoBOTO pillleHHA Ta MOTHUBIB Bpaxy-
BaHHA UM BiIXWJIEHHA JOBOIIB CTOPiH, TO B CIpaBi
€CILJT «JlasopiBa mpotu Ykpainu» € OKkpema JymKa
cyani aman KOgkiBebkoi, sxa sasHaumiaa: «Hemae
BifimoBizi 6i/bIN IPUHKUBINBOI, HisK IPE3UPJINBE MOB-
yaHHA, AK ckasaB Mimrens ge Moutens. [Ipesupinse
MOBUYaHHS 3 OOKY CyJOBUX OpPraHiB, SKi MaJu cipa-
BY 3 YKpall BaKJMBMMM IIPUBATHUMHU iHTepecamu,
came 110 co0i € mopymenHam Korentiis [19]. Takum
yuaoMm, €CILJI KoHCcTaTyBaB, 10 came IIPU PO3TJIA-
ni cpaBu Ne 2-0-73/2012 i3 60Ky AK yKpaiHCBKUX
OopraHiB BiIagu, Tak i CyAiB, MaB MicIle IpoIecyasb-
HU# HeJOJMiK abo MpOBWHA, AKi BILIMHYJIM Ha IIpaBa
sagpuuii H.O. Jlasopisoi.

Ileperaan cynoBoro pinieHHd 3 MificTaBU, BU3HA-
yenoi m. 2 4. 3 ct. 423 IIIIK YVxpainu, [[.0. Mentox
yBasKae MOKJIUBUM, AKIo y pimenni €CILJ e Bra-
3iBKa Ha TAKUH IePerysa] aK J0AaTKOBUY 3aXim iHau-
BiflyaJbHOTO XapaKTepy 3 MeTOIO MPUIMHEHH Hera-
TUBHOT'O BILIMBY CYZOBOT0O PillleHHS HAIliOHAJBHOIO
cynmy Ha oco0y, axa 3BepHyaach go €CILJ, a Takox
MPaBUJIBHOTO BUPillIeHHA CIIPaBY BHACJTIIOK YCYHEH-
HA icTOTHHX mpomecyanbHUX moMmIok [20, c. 111].
OnHax HaBeJeHWH BUINe IPUKJAJ i3 CYIOBOI mpaK-
THKH IIOKAa3ye, 1[0 TaKa BKasiBKa He € 000B’ I3K0BOIO
YMOBOIO JIJIS 38/J0BOJIEHHSA 3aABU PO MEPErIAz Cya0-
BOTO pillleHHS 3a BUKJIOUHUMY o0cTaBuHAMU. TakuM
YUHOM, CYZOBi PillleHHA HiJIATaiTh HEperaany 3a
BUKJIOUHNMHA 00CTABUHAMY Y 3B’ I3KY 3 YCTAHOBJICH-
HAM MIiKHApPOJHOIO YCTAaHOBOIO, IOPUCAUMKIIA AKOI
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BUBHAHA YKpaiHOW0, TOPYIIeHHA YKpaiHow MixK-
HapogHUX 3000B’A3aHb JIUINEe IPW BUpimeHHI Tiel
CIIpaBU CYOOM, Y AKi#l Ii pimeHHsa OyJaum yxXBajeHi,
1 He BaXKJINBO, UM 3a3HAYEHO Y TAKOMY PillleHHi IIPO
HeoOXiJHICTh IMeperasaay CIpaBM HaIiOHAJbHUMU
cylaMu AK TOZATKOBOI'O0 3aX0Xy iHAMBIZyaJbHOTO
XapaKkTepy 4y Hi.

Orxe, 3 migcras 1. 2 4. 3 ct. 423 IIIIK Ykpainu,
BUKJIOUHUMHU € O0CTaBMHU, AKi BKJIIOUAIOTH 3MiHY
yMOB, AKi BigbyBaioThcsa AK y cepeaumHi YKpainwu,
TaK i 3a i Me:xamu, i icTOTHO BIIMBAIOTh Ha CYHOBL
pineHHA HaIiOHAJTHHUX CYAiB, AKi HaOpaau 3aKOH-
HOI CMJIM, HacaMIlepes TOMY, 1[0 TJAyMadyeHHS I10JI0-
keub Komsenmii € xommerenimieto E€CILJI, axmii
V CBOIX pillleHHAX 3 ypaxyBaHHAM IIPUHITUAILY BEPXO-
BEHCTBA IIpaBa MOCTiiHO PO3BUBAE, MOMOBHIOE, YTOU-
HIOE TPAKTHUKY Ii 3aCcTOCYyBaHHA.

IMogo TpeThoi mifcTaBU AJA TEPETJAANY CY[IO-
BOTO DillleHHS 3a BUKJIIOUHUMM OOCTABUHAMY, TO
BUMHEHHA 3JIOUMHY CY[el0, BHACTIZOK AKOro 0YyJI0
VXBaJIeHO He3aKOHHEe ab0 HeoOI'pyHTOBaHe pillleHHS
(HampuKIam, omep:KaHHd Xabaps), MOoKe BBAKATUCS
BUKJIIOUHOI0 00CTABWHOIO, AKII0 BUHA CY//i BCTAHOB-
JIeHA BUPOKOM CYAY, 110 Ha0paB 3akoHHOI cuiau. I[Ipn
IOMY IIEPeIJIA[ CYyZOBOTr0 PillleHHA Ha IiJcTaBi Bim-
TOBiHOI BUKIOUHOI 00CTABMHY Mae€ BiZOyTHCS BiKe
ImicJas TOTO, SK Taka oOcTaBuHA OyJja BCTaHOBJIEHA
BUPOKOM CYIY, ITI0 HaOpaB 3aKOHHOI CUJIH, TOOTO mic-
JIS TOTO, K CYANI0 OYJIO MPUTATHYTO IO KPUMiHAJb-
HOI BigmoBigansHOCTi 3a cT. 375 KK VKpainu.

Kpuminanbaa BifmoBifadpHICTh, 3a BUHECEHHS
Cy[Jel0 3aBiJoMO HEIPaBOCYLHOTO BUPOKY, PillleH-
Hd, yxBaau abo TOoCTaHOBU Iepenbauena cr. 375
KK Vkpainu, AKa Ha MpaKTHUIi Mai:Ke He 3aCTOCO-
ByBajacda uepe3 BifICyTHICTh BU3HAUEHHS Ha 3aKO-
HOJaBUOMY DiBHI IOHATTA «HEIPABOCYJHOTO»
cymoBoro pimenua. B akciosoriumomy (mimHicHO-
My) PO3YMiHHI «HeIpaBOCYAHICTh» O3HAUAE HEBif-
MOBifHiCTH, mpaBy i cmpaBenmBOCTi. 3a3HAUMMO,
[0 HOHATTA <«HEIPABOCYAHICTE», «HE3aKOHHICTH»
i «HEOOT'PYHTOBAHICTb» HE € CHHOHIMAMHU. ¥ KOHTEK-
CTi IIBOT0 IMTAHHA 3BEPHEMO yBary, IO BCi HaIlio-
HaJIbHI IPOIleCya bHI KOAEKCH MiCTATH TaKi BUMOTH
JI0 CYJIOBUX DiIlleHb: «CYZOBe PillleHHA Mae I'PYHTY-
BaTHCS Ha 3acajiaX BEPXOBEHCTBA ITpaBa, O0yTu 3aKO0H-
HUM i 0OOT'PYHTOBAaHUM». 3ayBasKUMO, 1110 B KoHCcTH-
rymii YKpainu, 3akoni Yipainu «IIpo cymoycrpiit
Ta CTATyC CYAAiB» i B IpoImecyaJbHUX KOIEKCcaxX, AJId
MeperyAaAy CyJO0BOTO DillleHHSA BCTAHOBJIEHO BifIo-
BiIHI mpomenypu CYJOUYMHCTBA, AKi mepemdavaroTh
OCKapKeHHs CYZOBOI'0 PIIlleHHA Ta HAZaHHA HOMY
IOPUANYHOI OI[IHKW KOMIIETEHTHUM CYJOM BHIIOI
imcraumii. Ilizkpecaumo, 1mo Komcrurymis Yxpai-
HU He HaJIijJsdge iHII oprau Aep:KaBHOI BJIAAH IIOB-
HOBa)KEHHAMMU II[0JI0 TIEPEBIPKYU CYZOBOTO DPillleHHA
B I103aCyJOBOMY MTOPAAKY Ta OIiHKM HOT0 AK «Hempa-
BOCYZHOTO», «HE3aKOHHOT'O» YU «HEOOT'PYHTOBAHO-
ro». I3 BKasaHUX MiZicTaB Ta KePYOUYUCh MisKHAPOJ-

HUME TpaBoBuMu akrtamu, 11.06.2020 p. Bemuxra
nanara Korcrurynifinoro Cyny BusHaIa TaKo, 10
He BigmoBizae Korcrurymii Yrpainu (€ HEKOHCTUTY-
itHo10), cT. 375 KK Yxpainm [21].

Kpim cr. 375, Kpuminaneuuii Komexkc YKpainu
OesmocepeIHbO BM3HAYAE CYAAI0 AK CY0’€KTa 3J0-
YWHIiB, mependaueHux cT. cT. 386 (IPUUAHATTA IIPO-
mo3utlii, obinaHKY a00 omep:KaHHSA HEmpPaBOMipHOI
BUTOIU CIY:KO0BOIO 0c00010), 374 (mOpyIIeHHA mpa-
Ba Ha 3aXMCT), 4. 3 CT. 382 (HeBUKOHAHHS CYZOBOTO
pitmenHs, BUMHEHE CIY:K60BOI0 0c000I0, KA 3aiiMae
BifimoBimasbHe UK 0cOGIMBO BiAIOBiZAIbLHE CTAHOBH-
me) i 9. 2 cr. 387 (posroJoieHHA TaHUX OMEPATUB-
HO-POBIITYKOBOI AisJIBHOCTi, JOCYZOBOT'O PO3CJIimy-
BaHHA, BUMHeHe cyazxeto). OmHAaK cymoBa MpakTHKa
Hapasi He Mae BUNAJKiB Ieperyany Cyf0BUX pillleHb
3a BUKJIOUHUMU 00CTaBMHAMU 3 IIi/ICTAB BUMHEHHS
3JIOUWHY CYAIEI0, BHACTIZOK SAKOTO OyJI0 yXBaJeHO
He3aKOoHHe a00 HeOOT' PYHTOBAHE PillleHHS.

HomymenHa iHIMAX TOPYIIeHsh HOPM IIpaBa,
OB’ I3aHUX i3 BifTIpaBIeHHAM IPABOCYIAA, MOKE
MaTHd HACJIIAKOM IWCIUILIIHAPHY BiAIOBiZaJbHICTDH
Cymmi, SKINO cyhoBe pimeHHsS Oyao 3MiHeHe a0o
CKacoBaHe, i Taki IOPYIIeHHS MOMYIIEHI BHACJIi-
IOK YMUCJY UM HEHAJIEeKHOTO CTABJIEHHA CYIAEI0 O
cay:x00B1X 000B’A3KiB. 3a3HAUMMO, III0 IPUTATHEH-
HA CYAIi [0 MUCHUILTIHAPHOI BiAIOBiZaJIbHOCTI He
CTBOPIOE MiJICTaB [JId IepPeradaAy CyLOBOTO pillleHHA
3a BUKJIOUHUMM 00CTaBUHAMY, HABiTh Y pasi 3Bijb-
HEHHA 3 TOCAu CYMi 3a OTpUMAaHHS Xabap.

S0 K 3adBa MPO IEPerJiaf CyJ0BOTO PillleHHA
3a BUKJIOUHMMHK OOCTaBMHAMH 3 IIigcTaB I. 3 4. 3
ct. 423 IIIK Yrpainu Oyzxe mpuitHATa Cy0M 0 PO3-
TJIALY, TO Ile 03HAUATUME, ITI0 MOIEePeIHbO CYIOBUI
3aXMCT B3araJyi He OyB JOCTYITHUM 3aABHUKY.

I3 mpoBemeHOr0 MOCTimKEHHS IIiICTAB IIEPETJI-
Iy CYZOBOTO DillleHHA 3a BUKJIIUHUMHU OOCTaBMHA-
MU CJIiZIVE, 110 B IX OCHOBI (birypye cyzoBe pileHHd,
axe O0yso yxBajeHe uepes: 1) 3acTOCyBaHHS HOPMU
3aKOHY (IHIIOTO MPABOBOTO aKTa YW iX OKPEMOIO
TOJIOJKEHHA), AKa mmisHime Oysna BusHaHa KoHcru-
rymitauM  Cyzom VYEpaiHM HEKOHCTUTYIIiHHOIO;
2) HempaBWJILHOTO 3aCTOCYBAHHA CYJaMH HOPMU
3aKOHY (IHITIOTO MPABOBOTO aKTa YW iX OKPEMOI0
TOJIOXKEHHA), AKa misHime 0yna BusHana KorcTuTy-
niftaum Cynom YKpaiHu KOHCTUTYIIHOI0; 3) TAKOTO
3aCTOCYBAaHHS HAIiOHAJIHHUMU CYAAMU IIPOIECYaIb-
HOI HOPMU 3aKOHY, AKe He BifITIOBi/lae MOJ0KEHHAM
Kompenitii; 4) raxoi moBeminku (giit, 0e3misgaprHOCTL
TOIIO) CYAAi NMPU YXBaJleHHI pillleHHA y TWBLIbHIN
CIIpaBi, KA YTBOPIOE CKJAJ KPUMiHAJIHHOTO IIPaBO-
MOPYIIIeHHS, BHACTIZOK PO3IVIAAY SKOTO BUPOKOM
cyny, 1o HaOpaB 3aKOHHOI CUJIM, BCTAHOBJEHO BUHY
cynni. OueBuHO, ITI0 KOXKHA 3 TNX IPUYNH HETaTUB-
HO BILIBAa€ Ha CYJI0Be PillleHH:A y CIIPaBi, OIHAK TaKi
IPUYNHYU PO3YMHO He MOKHA TTepef0aunuTH.

Posrnsigatoun muTaHHA BU3HAUEHHA IIOHATTS
«BUKJOUHI 00CTaBUHM», HEOOXiTHO 3ayBAKUTH, III0
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Ha JOKTPUHAJBHOMY PiBHI 14 mpobyeMa He 3HAHIILIA
CBOE BijoOpasKeHHS B IOCTATHIN KiTbKOCTI HAYKOBUX
pobit. JJocaimKyoun mepersan CyZOBOTO pillleHHS
38 BUKJIOYHUMU OOCTaBMHAMU B TI'OCIIOJAPCHKOMY
cyzounHCcTBi, JI.M. HiKoseHKO Bu3HAUaEe BUKJIIOUHL
o0cTaBMHU K «HeBifoMi paHiie (pakTu 00’ €KTUBHOL
IificHOCTi, IKi BUABJICHI IiCJIA PO3IJIAAY CIPABH, III0
MaloTh 3HAUEHHS JJIA ii 3aKOHHOTO Ta 00T PYHTOBAHO-
ro BUpillleHHdA, BKa3aHi 3aABHUKOM Ta BCTAHOBJIEHL
CYZIOM IIiCJIfA TIOJAHHS 3aABHU PO IIEPETJIAL CYI0BOTO
pimenna» [22, ¢. 126]. [1.0. Menrok 3arporioHOBaHO
BU3HAUEHHA BUKJIIOUHUX 00CTaBUH K «BU3HAUEHUX
[IUBIIBHUM IPOIECYATbHUM 3aKOHOJABCTBOM IIijI-
CTaB JJId IEePeTIIAy CYI0BOTO pillleHHsd, 10 HabpaJIo
3aKOHHOI CHJIM, CYKYIIHICTH YMOB IIOAO AKUX M-
TBEPIKYETHCA CYNOBUM PIillIEHHAM» Ta BU3HAUEHO
03HAKM BUKJIIOUHMX OOCTABUH: «iCHYBaHHSA IX Ha
Yyac pO3rJAAY CIPaBU; iCTOTHICTDH; HEBiOMICTH IIPO
HUX YUYaCHUKAM CIIPaBU; IX MiATBEPIKEHHA CYA0BUM
pillleHHAM HANiOHAJBLHOTO CYAY, PillIEeHHAM CYLY
KOHCTHUTYI[ifHOI I0pUCAMKILII ab0 pillleHHAM MijKHAa-
pPOAHOI CyZOBOI yCTAaHOBU, IOPUCAUKINIA AKOI BU3HA-
Ha Ha TepuTopii Yrpainu» [20, c. 189]. Oxnak Taxi
BUBHAUEHHS OiJIbII JOUiAbHI IS IEePerasany cyIoBo-
ro pillleHHS 3a HOBOBUSBIEHUMHU OOCTABUHAMHU, IO
SKUX HaJeXaTb PaxkTu 06’ eKTUBHOI AiiCHOCTi, AKHU-
MU BCTAHOBJIOIOTHCA iCTOTHI 0O6CTAaBUHM CIPaBHU, AKi
icHyBasmu, ogHAK OyJaM HEBiZOMi yuacHMKAM CIIPaBU
HA MOMEHT YXBaJIeHHS CYZ0BOI0 PillleHHs.

Y CioBHUKY YKPaiHCHKOI MOBY BUKJIIOUHUH TIIy-
MAauYUThLCA SIK TOM: 1) AKKH CTAHOBUTH BUHATOK Cepef
3araJIbHUX TPABWJI; BUHATKOBUI; 2) HaA3BUUAHUIM
y AKOMYCH BiJHOIIEHHi; qy:Ke TapHUi; 3) MOIIKUPIO-
€ThCA TIMBKM HA KOro-, I[0-HeOynb; emuuwmit [23].
A mig obcraBuHOIO posymieTbes: 1) aBuire, momid,
(akr i 1. iH., M0 OB’ A3aHi 3 YUM-HEOYIH, CYIPOBO-
IATH a00 BUKJMKAIOTH I10-HEOYIb, BIIMBAIOTH HA
110ch; a00 2) CYKYIHICTh YMOB, V SKUX I0-HEOYIb
BinbyBaerbca [24]. Orixe, BuUKJIOUHA O0OCTaBMHA
€ TaKOI0, KA YTBOPIOE BUHATOK i3 IMpaBWJI, AKa He
€ 3BHUaiHOI a00 0CO00JIMBOIO, 1106 OYTH BUHATKO-
BOI0, oOcTaBMHA He 000B’sI3K0BO Mae OyTU YHiKaJb-
HOI0, Oe3IpeleIeHTHOI0 a00 Iy:Ke pigKicHo0, ae e
He MOKe OyTHU PeryaapHuM, 3BUUaHUM 200 3BUUHIM
saBuIeM 00’ €KTUBHOI JifiCHOCTI.

[TligcymoBytoun, 3a3HAUMMO, BUKJIIOUHI o6CTa-
BUHM € BUIIUM CTaHAAPTOM, Hi}K IIPOCTO PO3yMHA
IpHUYMHA, 1 03HAUAIOTHL MOAil, AKi Oyam abCoJOT-
HO HemepexbauyBaHUMHU 1 He mepen0auyBaHUMU
B PO3YMHi# Mipi, Tak 110 0yJI0 AysKe MaJOWMOBipHO,
AKINO BUABUTHU CTapaHHICTH i yBary, IO cCUTyarlil
MOXKHA 0yJ10 YHUKHYTH. IIi BUKII0OUHIME 00CTaBH-
HaMM CJiJi POBYMITHU CYKYIHICTh HEKOHTPOJIbOBAHUX
YMOB, dKi, 3 He3aJIe:KHUX BiJi yUaCHUKIB CIIpaBu Ta
CYIy IPUYWH, BILIUHYJIN HA CYI0BE PillleHHS Y CIIpa-
Bi Tak, I[0 Hi B KOTO HA MOMEHT YXBaJIeHHS CYI0BOTO
piIeHHA He BUHUKAJIO CYMHIiBiB IITOI0 OTO CIIpaBe-
JIUBOCTi, 3aKOHHOCTi Ta o6rpyHTOBaHOCTi. IIpaBo Ha

IIePerJIsifi CyZA0BOTO PillleHHA 3a BUKJIIOUHIMY 00CTa-
BUHAMHU 3’ SABJISEThCS JINIIe MicaA HaOpaHHSA 3aKOH-
HOl cwy immuMm pimenaam Koucruryniniaoro Cymy
Yxpainu un €CILJI (immmono MiKHAPOTHO CYZOBOIO
yCTaHOBOI) a00 BUPOKOM CYAY, AKUM YCTaHOBJE-
HO: 1) HOpMY 3aKOHY (iHIITOTO ITPABOBOTO aKTa UM iX
OKPeMOro IIOJOKeHHS), 110 He BigmoBigae (Bigmosi-
nae) Korcrurynii Yrpainu, abo 2) mopyIneHHs moJio-
skeHb KouBeHIii (iHmux MiKHAPOJHUX aKTiB) B IPO-
1eci posryIAy CIpaBy UM 3) BUHY CYANi ¥ BUMHEHHL
3JIOUMHY, BHACIIIOK SAKOTO OYJIO yXBajeHe CYIOBe
pimmenn4.
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COLLISION REGULATION OF INTERNATIONAL MIXED TRANSPORTATION

The article is devoted to the study of certain aspects and features of collision regulation of contractual relations in
the field of international mixed cargo transportation. The lack of a clear and unified approach in defining the conflict
rules to be applied to contractual relations of mixed transport in international traffic creates uncertainty, instability
of these relations, and, at the same time, in no way contribute to the development of multimodalism.

Themain collision principlesapplied to the contracts of cargo transportation from one state to the territory of another,
and the source of their consolidation, as well as the possibility of their application to the agreements of international
mixed transportation. Collision factors have been identified, as well as grounds for limiting the application of such
bindings as established by international treaties and conventions.

It is concluded that it is necessary to adopt a unified and binding international document that would determine the
unified regime of collision settlement of international agreements of mixed carriage. It focuses on the peculiarities and
rules of determination of the body authorized to resolve the dispute in this category, as well as the rights that this body
should use in resolving the dispute, separately for the member states of the European Union and Ukraine, in particular.

The author concludes that for the studied legal relations the following 3 groups of conflict bindings can be
distinguished: a) general conflict principles; b) the set of collision bindings is defined by unimodal transport conventions;
¢) binding formulas used depending on the transport used.

Key words: international private law, international mixed transportation, collision regulation, collision norm,
applicable law.

Iocraosa H. 1. KOJI3IMHE PETYJIIOBAHHS MIZXKHAPOJTHHUX 3MIIIAHUX IIEPEBE3EHB

IIpencraBieHa cTaTTd IPUCBAYEHA NOCTIMKEHHIO OKPEMUX ACIEKTiB Ta 0COOJIMBOCTEH KOJi3ifTHOTO peryJoBaHHA
JOTOBipHUX BiTHOCUHU Y cdepi MiKHAPOZHOTO 3MillIaHOTO IIepeBe3eHHA BaHTaKiB. BigcyTHicTh UiTKOTO Ta yHi(iKOBa-
HOTO IiIX0Ay V BUSHAUEHHI KOJIi3iiHMX IPABUJI, III0 3aCTOCOBYBATUMYThCS IO JOTOBIPHMX BiJHOCHH 3MiIlIaHOTO Iepe-
BE3eHHS Y MiKHaPOIHOMY CIIOJYUYEHHi, IOPOIKYIOTh HeBU3HAUEHICTh, HeCTablIbHICTh IUX BiAHOCHH Ta JKOJHUM YNHOM
He CIIPUAIOTH PO3BUTKY MYJIbTAMOIATIZMY.

ABTOPKOI0 BHOKPEeMJIEHO OCHOBHI KOJIi8iliHi IPUHIIMIIN, 1[0 3aCTOCOBYIOTHCS JO JOIOBOPIB IepeBe3eHHs BAaHTAKiB
i3 TepuTOpii OHiE] Hep:KaBM Ha TEPUTOPiI0 iHIMOI Ta A:Kepesa iX 3aKpilJIeHHS, a TAKOMK KOHCTATOBAHO MOMKJIMBICTH iX
3aCTOCYBaHHsA I0 JOTOBOPIiB MiXKHAPOJHOTO 3MiITaHOTO TIepeBe3eHHsA. Buaineno komisifini mpus’ 43Ku, a TAKOXK IifcTaBU
IJ1s 00MeKeHHS ¥ 3aCTOCYBAaHHI TAKUX NMPUB’ 30K, K1 BCTAHOBJIEHI MisKHAPOJHUMHU JOTOBOPAMU Ta KOHBEHIIIIMU.

3po6IeHO0 BHCHOBOK IIPO HEoOXifHIiCTh 3aTBep/KeHHd YHi(pikoBaHOTO Ta 000B’sI3KOBOTO 10 3aCTOCYBAHHS Mi(HAa-
POIHOTO JOKYMEHTa, 110 0 BU3HAUAB €IUHUN PEKUM KOJi3iiHOTO BpEry/Ii0oBaHHA MiKHAPOJHUX TOTOBOPIB 3MiIIaHOTO
mepeBe3eHHA. AKIIEHTOBAHO yBary Ha 0COOJMBOCTAX Ta MPABUIAX BU3HAUEHHSA OPraHy, BIOBHOBAKEHOTO HA BUPIINEeHH
CIIOPY B CIpaBax Iiei KaTeropii, a TaKo:K IIpaBa, AKUM Iell OpraH MOBUHEH IIOCJYTOBYBATHCH ITifl Yac BUPIIIEHHS CIIODPY,
OKPeMO 1 IepiKaB-yuacHuIs €pponeiickkoro Corody Ta YKpainu sokpema.

ABTOpKAa JOXOAUTh BUCHOBKY, IO AJIA JOCIiIKYBaHUX IPABOBIIHOCHH MOKHA BHILINTH TaKi 8 IPyIX KOJIi3ifHIX
IpHUB’I30K: a) 3arajibHi KOIisiiHi mpuHIuMIY; 0) Habip KOMisiHNX MpUB’A30K, BUSHAUEHNH YHIMOJAILHIMHU TPAHCIIOPT-
HUMY KOHBEHIIiAMH; B) GOPMYJIH IPUB’ 30K, AKi BUKOPUCTOBYIOTHCS 3aJI€KHO Bl BUKOPHCTOBYBAHOTO TPAHCIIOPTY.

Karouosi crosa: MixkHaApOIHE IPHUBATHE IIPAaBO, MiXKHAPOAHI 3MilIaHi mepeBe3eHHs, KOJIi3iliHe peryIr0BaHHS, KOJi-
3iifHa HOpMa, 3aCTOCOBHE IIPaBO.

Problem setting. Statement of the problem. Legal
relations in the field of international mixed cargo
transportation are, of course, complicated, due to
the large number of processes that need to be carried
out to deliver the goods from a place in one country,
where the cargo is operated by a mixed carriage oper-
ator, to the agreed place of delivery in another coun-
try; a significant number of participants involved in
these processes; their documenting etc.

In this regard, the problem of proper settle-
ment of relations between international mixed car-
go transportation is gaining more and more urgent
importance. The absence of a single current regime
that would regulate international mixed transporta-
tion, as well as the presence of independent transport
conventions, the provisions of which can be impera-

tively applied to transportation by a particular type
of transport, cause difficulties with the definition
of the right to be applied to regulate the contractual
relationship of mixed cargo transportation.

At that rate, the regulator of the investigated
legal relations may act collision principles, through
which the applicable law is determined. They are
designed to ensure the certainty of contractual rela-
tions, as well as to help the courts in finding out the
competence of him to resolve a dispute and the pro-
cedure for consideration of such a dispute. Never-
theless, such conflict principles are not a panacea, as
their application in practice is difficult and requires
compliance with certain rules.

The purpose of the article is to clarify the fea-
tures and unified approaches to the collision regu-
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lation of international mixed transportation and to
identify problems of the use of collision factors.

Analysis of recent research and publications.
The research on the subject of collision regulation
of international transportation was carried out by
such representatives of the scientific community
as A.V. Yanovytska, I.A. Dikovska, O.P. Radchuk,
I.R. Mykyta, G.M. Borovikov, T.V. Averochkina,
0.1. Vygovsky, K.V. Manuilova and others. Howev-
er, the use of collision factors in the regulation of
international mixed transportation was not given
special attention.

Introduction. In the context of globalization
and rapid development of the transport industry,
increasingly positive effect in the form of prof-
it is achieved through the rapid and prompt deliv-
ery of goods from the destination in one country to
the place of arrival in another. International cargo
transportation is often carried out on the basis of
a contract through the simultaneous use of several
modes of transport, which is mixed transportation.
Participation in such legal relations can take per-
sons of different citizenship, which requires deter-
mining the legal status of the parties to the treaty,
the procedure for resolving disputes between them
and the body authorized to resolve them, through a
specific legal regime.

Article’s main body. First of all, note that by its
legal nature the legal relationship of international
mixed cargo transportation is always complicated
by the presence of a foreign element. According to
clause 2 of part 1 of Article 1 of the Law of Ukraine
“On Private International Law”, a foreign element
is a feature that characterizes private legal relations
regulated by this Law and is found in one or more
of the following forms: at least one participant of
legal relations is a citizen of Ukraine living outside
Ukraine, a foreigner, a stateless person or a foreign
legal entity; the object of legal relations is located on
the territory of a foreign state; legal fact that cre-
ates, changes or terminates legal relations, had or
takes place on the territory of a foreign state[1]. The
presence of a foreign element indicates the private
legal nature of the legal relations of international
mixed cargo transportation and encourages the elec-
tion of applicable law.

Given the absence of a unified act in the field of
legal relations studied by us, the burden of choos-
ing applicable law relies on the parties to the agree-
ment of international mixed transportation. Thus,
when entering into contractual relations, the parties
must reach an agreement on the order and method of
interaction, as well as the terms of the contract, one
of which is the applicable law.

The definition of applicable law is a right, not
a duty of the parties that they can exercise when
concluding a contract or in the process of its imple-
mentation by amending such a contract. In case of

determination by the parties of the applicable law,
the certainty of contractual relations and the guar-
antees of protection of rights, freedoms and legiti-
mate interests are ensured to the parties. Otherwise,
the applicable law will be determined on the basis of
a collision norm.

In accordance with the definition provided in
para. 38 of Part 1 of Article 1 of the Law of Ukraine
“On Private International Law”, a collision norm is
anorm that determines the law of which state is sub-
ject to application to legal relations with a foreign
element [1]. Collision norms in the field of interna-
tional transportation are enshrined in the national
legislation of states, in international universal con-
ventions, as well as in bilateral (regional) treaties.

Collision norms of international nature in the
field of cargo, baggage, passengers are provided by
the relevant transport conventions. It should be not-
ed that such transport conventions, as a rule, pro-
vide for combined regulation, that is, at the level
with material norms, they have fixed collision prin-
ciples for the settlement of certain provisions.

For example, at the 1956 Geneva Convention
on Contract for International Carriage of Goods by
Road (CMR Convention) mainly contains material
norms. At the same time, some issues are solved by
formulating special conflict principles. Given that
not all issues in the field of international transpor-
tation have received material regulation, it is neces-
sary to highlight those collision principles that fill
the relevant material “gaps”.

The most commonly used collision links in inter-
national transportation include: a) the law of the
place of departure of cargo (baggage, passengers);
b) the law of the road direction; c¢) the law of desti-
nation; d) the law of the flag (usually used for sea
transportation); g) the right of the state of transit.

In the field of international transportation, in
addition to the above “transport” binding formulas,
there are such classical collision principles as the
law of the place of conclusion of the contract (lex loci
contractus), the law of the court (lex fori), the law
of the state, in the territory of which the main place
of activity (place of residence, place of registration)
the carrier.

In the implementation of international trans-
portation, the principle of the parties’ autonomous
will (lex voluntatis) is also applied. This is due to
the fact that the agreement of international mixed
transportation is one of the types of foreign eco-
nomic agreements, which in the laws of many states
(including in Ukraine) can be regulated by the right
chosen by the parties. At the same time, the colli-
sion factor lex voluntatis will not be applied if its
application contradicts the so-called public order
warning. It serves here as an objective limiter of
the autonomy of will and the choice by the parties
of applicable law [2].
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According to V.M. Lototskaya and A.M. Bitkin,
the peculiarity of international transportation,
which relates to mixed transportation, is that when
sending cargo, as a rule, are guided by the legisla-
tion of the country of departure, and when issuing it
at the final point — by the law of the country of des-
tination [3]. It should be noted that certain types of
transportation apply their formula of bindings. For
example, the law of railway transportation of goods
is applied: it determines the procedure for receiving
and transferring goods, the duties of the carrier,
the conditions of settlements between the parties. In
the implementation of maritime transportation, the
law of the flag is often applied: in the distribution of
losses in the event of an accident, the issue of mate-
rial liability of the shipper and the ship-owner.

In the process of international transportation,
relations may arise that are not directly related to
the transportation of passengers or cargo, but which
are directly related to them. We are talking about
situations in which during transportation damage is
caused to the health of the passenger or his proper-
ty, as a result of which delicate obligations arise. In
such cases, collision regulation can be differentiat-
ed: some collision norms will be applied to interna-
tional transportation, and others will be applied to
delicate legal relations. The relevant issues are sub-
ject to the regulation of special international con-
ventions, which include, in particular, the Conven-
tion on Civil Liability for the Damage Caused in the
Transportation of Dangerous Goods by Road, Rail
and Inland Water Transport (CCDC) 1990.

A common application in the field of interna-
tional transportation was the conflict principle lex
fori, which acts as a kind of “rescue circle” in the
settlement of any legal relations. The application of
lex fori is determined not only by national legisla-
tion or law enforcement practice of states, but also
by its consolidation in the relevant international
conventions.

The most used lex fori was in the regulation of air
transportation. According to Article 21 of the War-
saw Convention 1929 to unify certain rules relating
to international air transportation (Hamburg rules),
the court may restrict or even exempt the carrier
from liability if the latter proves the victim's guilt
in causing harm. At the same time, the same article
formulates a collision norm that refers to the legal
system of the law of the court to resolve the follow-
ing issues: determining the amount of periodic pay-
ments to be reimbursed; procedure for calculating
the term of appeal with liability claim (Art. 22, 28 of
the Convention) [4].

When choosing an appropriate conflict norm, a
certain "hierarchy” should be observed: internation-
al collision norms are mainly applied before national
norms. In the case of a conflict between an interna-
tional universal norm and an international regional

norm, regional norms tend to be preferred. However,
note that this is not an imperative, and therefore a
number of factors should be taken into account when
resolving the issue: competition of the general and
special norm, the date of ratification and entry into
force of the international treaty. Recently, there
has been a trend of consolidation in universal inter-
national treaties of conflicting norms similar to the
conflicting norms of bilateral treaties. This resolves
the conflict between universal and regional norms.

The above-mentioned conflict principles are appli-
cable to the legal relations of mixed transportation,
but clearly defined binding rules on the possibility
of their use in this area at the international level, as
of today, have not been established. The only exam-
ple of reflecting these conflicting principles in the
field of mixed transportation is the United Nations
Convention on International Mixed Cargo Trans-
portation 1980, which, unfortunately, is not valid.
After all, the analysis of its provisions still confirms
our conclusions about the applicability, for example,
of the collision principle of the country of departure
of cargo. Clause 3 of Article 5 of the United Nations
Convention refers to compliance, submitted by the
Convention to the signature of the operator of mixed
carriage or the authorized person on the document,
to which this transportation is made, made by hand,
printed in the form of a facsimile, stamped with a
stamp, in the form of symbols or using any other
mechanical or electronic means, the requirements
specified in the law of the country of issuance of
mixed carriage document [5].

In addition, Article 27 of the UN Convention
applies the collision principle of the law of the court.
The article stipulates that the arbitration proceed-
ings shall be conducted on the choice of the person
claiming the claim in one of the following places:
1) in any place of the state in the territory of which
there is: a) the location of the defendant’s main
commercial enterprise or, in the absence of such,
the usual place of residence of the defendant; b) the
place of conclusion of the contract of mixed car-
riage, provided that the defendant has a commercial
enterprise, branch or agency there, through which
the contract was concluded; c) the place in which the
cargo is accepted for international mixed transpor-
tation, or the place of its issuance; 2) any other place
specified for this purpose in the arbitration agree-
ment or agreement [5].

We do not ignore the law of the country of occur-
rence of violation of the provisions defining the
requirements for the conditions of transportation,
to which the right of that state applies, on the ter-
ritory of the respective violation was allowed. It is
stipulated by Article 19 of the United Nations Con-
vention [5], which provides for a legal solution to the
situation where the loss or damage of cargo occurred
at a certain stage of mixed transportation, in which
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the imperative norm of national law provides for a
higher limit of liability compared to the limit estab-
lished by the Convention. In this case, the limit of
liability of the operator of mixed carriage is deter-
mined by the imperative norm of national law, that
is, the right of the country where the loss or damage
of the cargo occurred.

In the context of this study, it is advisable to pay
special attention to the problem of determining the
court authorized to consider and resolve cases in
disputes arising from the contract of international
mixed transportation. The clarification of the autho-
rized body that will protect the rights and interests
of the affected party is an important, but compli-
cated process, since during transportation there is
a movement of goods across several borders with at
least one vehicle, and therefore the right on the basis
of which the relevant body will be determined may
change several times.

It should be stated that there is no global con-
vention governing the issue of jurisdiction. At
the moment, the EU Regulation Ne 1215/2012
12.12.2012 on the jurisdiction, recognition and
enforcement of judgments in civil and commercial
cases (hereinafter referred to as the Regulation) is
in force on the territory of the European Union. The
Convention on jurisdiction and the enforcement of
judgments in civil and commercial matters Done at
Lugano on 16 September 1988 (88/592/EEC) [6],
which acts in relations between the EU and Den-
mark, Iceland, Norway and Switzerland, and the
Brussels Convention on International Jurisdiction
in 1968, are also subject to partial application.

According to the rules of the Regulation, partici-
pants of certain legal relations can freely determine
which court will be jurisdictional in case of a dispute
from these relations. If there are no clear provisions
in the contract regarding the choice of the court, the
main principle is that the jurisdiction must be grant-
ed to the court in the state in which the defendant
has a place of residence, regardless of whether the
defendant is a citizen of that state. If the respondent
does not have a permanent residence in one of the
contracting states and the contract does not provide
for the choice of jurisdiction, it must be determined
by the national legislation of the member state,
where the claim is filed [7].

However, there are international conventions
that exclude the possibility of applying the Regula-
tion, in particular in cases where the latter contra-
dicts the rules of jurisdiction set forth in these inter-
national conventions. For example, when a claim is
covered by the Convention on Contract for Inter-
national Carriage of Goods by Road (CRM Conven-
tion), 1956, and the Regulation contradicts the rules
on jurisdiction stipulated in the CRM Convention,
the CRM Convention has the advantage. Therefore,
for the right choice of the court, the jurisdiction of

which will include a potential dispute between the
parties to the international carriage agreement, the
priority should be to check whether there is a rele-
vant convention on transportation, which contains
special imperative norms regarding jurisdiction.

The procedure of attribution of a dispute to the
scope of a certain convention is not applicable to the
treaties of international mixed transportation, since
there is no single current international mixed trans-
portation convention, and disputes from such trea-
ties do not fall under the regimes of unimodal con-
ventions, which are used only if the scope of their
application corresponds to a dispute.

In view of this, it seems correct that the provi-
sions of the EU Regulation Ne 1215,/201212.12.2012
will be applied when deciding the issue of jurisdic-
tion. At the same time, since the Regulation extends
its effect only to its parties of the EU participants,
for Ukraine the issue of jurisdiction in disputes
arising from agreements of international mixed
carriage will be determined by the provisions of
bilateral international treaties. For example, part 2
of Article 33 of the Agreement between Ukraine
and the Republic of Poland on legal assistance and
legal relations in civil and criminal cases Ne 3941-
XII dated 04.02.1994, which establishes the rules
for determining the court in disputes arising from
contractual relations, stipulates that the court of
the Contracting Party, in the territory of which the
respondent has a residence or legal address, is com-
petent. The court of the Contracting Party shall also
be competent in the territory of which the plaintiff
has a place of residence or legal address, if the sub-
ject of the dispute or the property of the defendant is
located in this territory [8].

Applicable to dispute resolution, the law is deter-
mined by a competent court on the basis of the Rules
(EU) Ne 593/2008 the European Parliament and the
Council “On the Right Applicable to Contractual
Obligations” (Rome “I”) of 17.06.2008. (hereinafter
referred to as the Rome 1 Regulation), which also
operates on the territory of the EU member states.
The only exception is Denmark, which did not par-
ticipate in the adoption of the Rome 1 Regulation,
does not comply with its action and is not bound by
its provisions (p. 46 of the Preamble) [9].

Regulation Rome 1 solves collision problems in
private legal relations, which arise on the basis of
civil law or trade (commercial) contracts, in partic-
ular contracts for the transportation of goods. This
type of contract is granted autonomous importance,
since the regulation separately provides that in the
absence of a choice made in accordance with Article 3,
the right to be applied to the contract of carriage of
goods is the right of the country in which the carri-
er has its usual place of residence, provided that the
place of load, place of delivery or the usual place of
residence of the sender is also in this country. In case
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of failure to comply with this condition, the right of
the country in which the place of delivery is agreed
by the parties applies (Part 1 of Article 5) [9]. This
conflict principle is applied along with the general
principle of lex voluntatis.

Thus, we can affirmatively say that the con-
flict principles contained in the Rome 1 Regulation
are governing for the respective national courts in
resolving disputes from agreements of international
mixed transportation. As for Ukraine, the determi-
nation by the competent court of applicable law is
carried out by collision factors of the Law of Ukraine
“On Private International Law”, and if the interna-
tional treaty of Ukraine provides for other rules
than established by this Law, then the rules of such
an international treaty.

Conclusions. Thus, the collision regulation of
international mixed transportation is currently an
actual topic and is widely used in practice. The lack
of a clear and unified approach in determining the
collision rules applied to the contractual relations
of mixed carriage in international communication
generates uncertainty, instability of these relations,
and, at the same time, in no way contribute to the
development of multimodalism.

For the investigated legal relations, the following
3 groups of collision ties can be distinguished: a) gen-
eral collision principles: lex volunteatis, the princi-
ple of close communication, the law of the country of
occurrence of the violation; b) a set of collision tiesis
defined by unimodal transport conventions, includ-
ing: lex fori, lex voluntatis, the law of the country of
departure of cargo and others; c) binding formulas
used depending on the transport used, in particular:
flag law (usually used for sea transportation), the
law of the railway road of departure of cargo.
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MPOIENYPA MOHITOPUHTY CIIOCOBY JKUTTA TPAIIIBHUKIB
HAIIOHAJBHOI'O ATEHTCTBA SAIIOBITAHHSA KOPYIIIIIL

CTaTTiO IPUCBIYEHO JOCILIKEHHIO IPOIeAYPHUX 0COOJMBOCTEN MOHITOPUHTY CII0CO0Y KUTTS I0 IpaiiBHuKiB Hamio-
HAJBHOT'O ar'eHTCTBA 3 MUTAHb 3a100iranHa KOpymiii. 3BepHEHO yBary Ha Bi[CyTHiCTh HOPMATHUBHO BCTAHOBJIEHOI BKa3iB-
Ku mozo npuitHATTa HarioHaapHIM areHTCTBOM 3 MUTaHb 3aM00iraHHA KOPYNIil OKPEMOTo HOPAAKY IPOBEAEHHSA MOHi-
TOPUHTY CIIOCO0Y KUTTS L0 Cy0’€KTiB IeKJIapyBaHHs.

YeranossieHo, 1o crmenudikoio craTycy mpaniBHuka HalioHaJbHOrO areHTCTBA 3 MUTAHb 3alobiraHHA KOpYMIil
€ TiaJeKTUYHUI 3B’ A30K OJHOYACHOCTI BUSHAHHS Cy0’€KTa BIIOBHOBAKEHUM Ha BKMBAHHI aHTUKOPYIIIHHAX 3aX0IiB Ta
3aCTOCYBAHHS JO HHOTO IIUX iHCTPYMEHTIB aHTUKOPYIIiHOTO KOHTPOJI0. BusHaueHo, 1110 mpoueaypa 3AilicHeHHA MOHi-
TOPHUHTY cocoby :xuTTd npanisaukis HASK e persiaMmenToBaHOI0 HOpMaMH IIy6.IiYHOTO IIpaBa IOCIi[0BHICTIO Ail y cde-
pi BamobiranHA KOpyMIILii, AKY CIPAMOBAaHO Ha 3a0e3meueHHs T0OPOUECHOCTI CIY:KOOBIIIB CIeIiabHO BIOBHOBAKEHOTO
AHTUKOPYIIIIHOTO OpraHy Aep:KaBHOI BIaAX Ta JOTPUMAHHA HUMY HOPMATHBHO BCTAHOBJIEHUX BUMOT i 00MeKeHb, 1110
0JHOYACHO MiHiMisye pusuku moripinenus aproputrety HASK Ta HeraTuBHO BILIMBAE Ha PEIYTAIii0 CIYKOOBII AHTUKO-
pymnmifinoro mpodisiro. 3a3HaueHo, 110 IPoIeIypa MOHITOPUHTY ciocoby KuTTsa npamiBanKkis HA3K € BTpyuanabHoio Gop-
MaJIi30BaHOIO IPOIEAYPOIO, KA 3aCTOCOBYEThCA BIOIPKOBO; IIiJCTABOIO I MOHITOPUHTY CIIOCO0Y KUTTS MPAIliBHUKIB
HAS3K e ingopmarris, gaxa cBifunTh Ipo MOMKJINBICTh HeBiAmOBiAHOCTI piBHA KuTTA mpaniBHrka HASK ta sagexsaposa-
HUM HUAM BiJOMOCTAM IIPO MAalHOBUY CTaH; A:KepesoM iH(popMalrii, AKa craja mificTaBoo 1A 3aCTOCYBaHHA IIHOT'O AaHTHU-
KOPYIIifIHOTO iHCTPYMEHTa, MOKYTh OyTHU: IOBiIOMIeHHA (QisUUHNAX UM IOPUIAUHAX 0Ci0; myOrikamii B 3acobax MacoBoi
indopmarnii; gami, 3i6pami 3 BizkpuTux 6a3 JaHUX (BKJIOYHO i3 COI[iaIbHUMY Mepe:KaMu); BicyTHI BuUsHAUEHI TepMiHI
MiK ITOYATKOM IIPOIeYPY Ta BCTAHOBJIEHHAM IIi[CTaB [JIA I[HOT0; 3MiCTOM IPOIEAYPHUX il € epeBipKa, MOPiBHAHHA
ingopmarnii, Haganoi 0c000I0 B JEKJAPAIisIX Ta CIOCTEPEKEHHI 34 KOHKPETHUM 00’€KTOM JOXO0AY; HACAiAKOM ii 3acTo-
CYBaHHSA € CKJIAJaHHA JOKYMEHTA Y BUIVIAMI JOMOBiHOI 3aIIMCKY, [0 € MiJICTaBOIO AJIA 3aCTOCYBAHHSA iHIINX 3aXOMiB
AHTUKOPYNIifiHOr0 KOHTpOJ0 fo mpaniBruka HA3K Toro.

Karouosi crosa: 3amodirania KOpymilii, MOHiTOPUHT CII0c00Y sKUTTS, Cy0’ KT AeKJIapyBaHHsA, mpaniBEuK Hamionais-
HOTO areHTCTBA 3 IIUTaHb 3aN00iraHHa KOPYIIILii, mpoieaypa.

Maslova Ya. I. PROCEDURE FOR MONITORING THE LIFESTYLE OF EMPLOYEES OF THE NATIONAL
AGENCY ON CORRUPTION PREVENTION

The article is devoted to the study of procedural features of the application of lifestyle monitoring to employees of
the National Agency on Corruption Prevention. Attention is drawn to the lack of a normatively established instruction
on the adoption by the National Agency on Corruption Prevention of a separate procedure for monitoring the lifestyle
of the subjects of the declaration.

It has been established that the specificity of the status of an employee of the National Agency on Corruption
Prevention is the dialectical connection between the simultaneous recognition of an entity authorized to apply anti-
corruption measures and the application of these anti-corruption control tools. It is determined that the procedure of
monitoring the lifestyle of NACP employees is a sequence of actions regulated by public law in the field of corruption
prevention, which is aimed at ensuring the integrity of employees of the specially authorized anti-corruption public
authority and their compliance with regulatory requirements and restrictions. and negatively affect the reputation
of the anti-corruption officer. It is noted that: the procedure for monitoring the lifestyle of NAPC employees is an
interfering formalized procedure used on a selective basis; the basis for the application of monitoring the lifestyle of
NAPC employees is information that indicates the possibility of inconsistency between the standard of living of the
NAPC employee and the declared information about his property status; the source of information that became the
basis for the application of this anti-corruption tool may be: notification of individuals or legal entities; publications in
mass media; data collected from open databases, including social networks; there are no specific deadlines between the
start of the procedure and the establishment of grounds for this; the content of procedural actions is the verification,
comparison of information provided by the person in the declarations and monitoring of a particular object of income;
the consequence of its application is the preparation of a document in the form of a report, which is a possible basis for
the application of other anti-corruption measures to the NAPC employee, etc.

Key words: prevention of corruption, lifestyle monitoring, declaring subject, employee of the National Agency on
Corruption Prevention, procedure.
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ITocranoBka mpoomemu. Ha cyuacHomy erami
pedopMyBaHHA AaHTUKODPYHIIINHOTO MeXaHi3My Bce
yacTillle IPUBEPTA€E yBary B3aCTOCOBHICTH B3aXO[iB
3amobiraHHsa Kopymilii o mpamiBHukis Haimionams-
HOTO areHTCTBA 3 NHWTAaHb 3am00iraHHA KOPYIILii
(mani — HA3K). CranoBnennsa YKpaiHCbKOI Jep:KaBu
(K TPaBOBOI, IEMOKPATUYHOI TA COIIiaIbHOI B yMOBaX
CTiIyBaHHS €BPOiHTErpaIliifHOMY KYpCY), a TaKOX
(hopMyBaHHA TPOMAIAHCHKOTO CYCIiJBCTBA OIIOCE-
PEIKOBYIOTh HEOOXiIHICTh IPAKTUYHOIO 3aCTOCYBAH-
HA aHTUKOPYHI[IHHUX iHCTPYMEHTIB i 10 cy0’eKTiB,
AKUX YIOBHOBAa)KeHO Ha 3amobiramua xopymmii. He
€ BUHATKOM IIPaKTUYHe BTiJIeHHA MOHITOPUHTY CIIO-
co0y :xutTsa go npaniBaukis HASK.

Sakpimnenua 3a mpamniBEukamMu HASK mpaso-
BOTO CTaTyCy IIpeACTaBHUKIB IPOQiIHLHOTO aHTUKO-
PYIIiHOTO BiIOMCTBA Ta HAJiJIeHHS X BUKJIIOUHOIO
KOMIIETEHITi€I0 Ha 3aCTOCYBaHHA aHTUKOPYIIiHHUX
3aXO07iB He 3BiIIBLHAIOTE ITUX Cy0’ €KTiB JeKJIapyBaHHA
BiJ 3aCTOCYBaHHA 0 HUX 3aTAJbHOIPUMHATHX aHTHU-
Kopymiiiaux 3axofiB. Ilpore meranbHe BHUBUEHHA
HOPMATHBHO-IIPABOBOI OCHOBU MOHITOPHWHTY CIIOCO-
Oy «xutra no mparniBankis HASK Ta mpaxkTuku #oro
3aCTOCYBAHHS Ja€ MiJCTAaBU CTBEPAKYBATH, IO IIe
HeBif'eMHMI esleMeHT 3amobiranusa kopymmii. Ypa-
XOBYIOUHM Te, IO AOCTiMKeHHA IIPOLeIypPrd MOHITO-
PHUHTY CIOCO0Y KUTTSA CY0’€KTiB AeKJapyBaHHA He
Ha0yJI0 HAJIEXKHOTO MPABOBOTO PETYJNIOBAHHS, HEIO-
CTaTHLOI0 HAYKOBOIO OIIPAIILOBAHICTIO XapaKTepuay-
€ThCA 1 3’sICyBAaHHA HAYKOBO-TEOPETUUYHUX ACIIEKTiB
IIOPAAKY 3aCTOCYBAHHS ITi€l aHTUKOPYIIiHHOI Mipm
no npamnisankis HASK, 1m0 3ymoBI0e migBuieHmnit
iHTepec 10 BKa3aHOi mPobIeMaTuK .

AHami3 ocTaHHix mocaimeHb. 3’SICyBaHHS 0CO-
0JMBOCTENl MOHITOPHHTY CIIOCO0Y SKUTTA (K OTHOTO
3i cmmoco6iB 3amobiraHHa Kopymilii) 6yJsIo mpeamMeTom
JOCTi:KeHb BiTYNBHAHNX Ta 3aPY0isKHUX HAYKOBILiB,
ak-or B.B. Asep’anos, II.B. I'yakos, JI.M. Kopay-
ta, T.0. Komomoens, [I.I'. Muxaitnenko, P.O. Pesa,
T.B. Xab6apoga, O.I1. Xamxonepa Ta in. Hespaxkatoun
Ha 3HAYHY KiJbKiCTh HAYKOBUX IIPAIlb, IPUCBAUEHUX
AHTUKOPYIIIAHIA AiSJbHOCTi, IPOLEAYPHI INTaHHA
MOHITOPHUHTY cmoco0y KuTTa no mpariBaukis HASK
€ MaJIOJOCTiPKeHNMH, II[0 3YMOBJIOE aKTyaJbHiCTh
00paHoi TeMHu JOCTiIKeHHI.

Mertoro cTaTTi € BUSHAUEHHS CYTHOCTi Ta 0CO0JIH-
BOCTEH IPOIeAYPYU MOHITOPUHTY CIIOCO0Y JKUTTSA IIpa-
miBHuKiB HamioHaJbHOTO areHTCTBA 3 IHUTAHB 3aII0-
OiraHHS KOPYIIITii.

OcHOBHUI 3MicT. YTPOBAIKeHHS MOHiTOPUHTY
cIoco0y KUTTA Cy0’€KTiB AeKJapyBaHHA AK 3ac00y
QHTUKOPYIIifHOTO (DiHAHCOBOT'O KOHTPOJII0 O3HA-
MEHOBAaHO VyXBajJeHHAM 3akoHy VYKpainu «IIpo
samobiranusa Kopymmii» [1]. Bigmosizmo, me oguu
3 OCHOBHUX 3aco0iB aHTMKOPYIIIifiHOTO (iHaHCO-
BOTO KOHTPOJIO, AKuii 3acrocoByeThess HASK nia
BCTAHOBJIEHHSA BiIOBiIHOCTI PiBHA JKUTTA HaSIBHO-
MY B cy0’€KTiB JIeKJIapyBaHHS Ta WIEHIB iXHiX cimeit

MafHy i oflep:RaHNM HUMHU J0X0JaM 3TiHO 3 JAeKJa-
parriero oco6u, BIIOBHOBaKEHOI Ha BUKOHAHHA (PYHK-
ift mep:xaBu a00 MiCIIeBOTO CAMOBPSAYBAHHA.

Ax caymmo 3asuaueno T.0. Komomoelb, MOHi-
TOPUHT CIOCO0Y KUTTS 3AiMCHIOEThCA HA IifcTaBi
aHayisy (akxTis, [0 BKa3yoOTh Ha Te, AK 0co0a, BIO-
BHOBAJKeHAa HA BUKOHAHHA (QYHKIiH Aep:raBu abo
MicCIIeBOTO CaMOBDPAAYBaHHHA, KMBe 3 PO3PAXyHKY
BUKODPUCTaHHA THUX KOIITiB, AKi OTPUMY€E 3a peai-
3aITifo Ta 3aXMCT MyOJiUHUX iHTEepeciB mijg yac BUKO-
HaHHSA CBOIX CJIY:K00BMX IIOBHOBa)K€Hb, i UM BOHA
He BUKOPHUCTOBYE IIepeBaru MyOTiuHOI cay:ROM IJs
3aI0BOJIEHHS CBOIX MIPUBATHUX iHTEpeciB abo K ocib,
OesmocepeIHLO ITOB’ A3aHUX 13 HeW0[2, ¢. 169].

IlosutuBHUI edeKT Bijg Imiel HOBeJW AaHTHUKO-
PYIIIAHOTO0 B3aKOHOJABCTBA HEe IIiATBEpPAWBCA Ha
mpakrtumi. [le mos’asano 3: 1) Tum, 110 3 MOMEHTY
BIPOBAJKEHHSA I[bOT0 3aX0Ay AaHTHKOPYIIIIIHOIO
(piHAHCOBOTO KOHTPOJIIO i JOoTemep He 3aTBEPAKEHO
TMOPAZOK IPOBENEeHHA MOHITOPWHTY CIIOCO0Y KHUT-
Ts; 2) BigcyTHicTio Audepen iamnii okpeMux acmex-
TiB MOHITOPHHTY JKUTTA O KOHKPETHO BU3HAUEHUX
cy0’eKTiB JieKIapyBaHHs, 1[0 OB’ A3aHO 3i cmerudi-
KO0 BUKOHYBAaHUX HUMU (PYHKIIi#; 3) CympoBifHUME
ABUIAMU, fAKi OIOCEpeIKOBAaHO BIJWHYJIU HA Bif-
CYTHICTh TPiOPUTETHOCTI BUPINIeHHA MTPOOJIEMHUX
IUTaHb MOHITOPMHTY CIIOCO0Y KUTTS (HAIPHUKJIAZ,
BifICYTHICTh KOHCTPYKTHMBHOI B3a€MOJii Jep:KaBHUX
opraniB 3amobiraHHa KOPYIIIii Ta Iep:KaBHUX Opra-
HiB CHCTEMU IIPABOCYIA).

Il nocATHEHHA METH I[bOTO JOCiJ3KeHHA aKIleH-
TYEMO yBary Ha BiJICYTHOCTiI NOPAAKY IIPOBeIEeHHSA
MOHITOPHHTY cmoco0y KUTTSA Cy0’e€KTiB meKJIapy-
BaHHA. [lepBUHHO crpoba 3ampoOBagUTH HOPMATUBHO
BCTAHOBJIEHY IPOIEAYPY IPOBEAEHHSI MOHITOPUHTY
coco0y xkuTTa 0yJa 3adikcoBana y 2017 p. y Burisa-
ni mpoekty pimenasa HA3K [3]. Ha sanur no HASK
1II0/I0 HAABHOCTI MPUNHATUX HOPMATUBHO-IIPABOBUX
aKTiB, AKi CTOCYIOTHCSA MOHITOPHHTY CIIOCOOY SKUTTS
Bix 12 6epesmsa 2021 p., HagaHO BigmOBiAb, i3 TEKCTY
SIKO01 MOKHA BBAsKATH BCTAHOBJIEHNM TaKe: a) MOHITO-
PUHT c1I0co0y KUTTH cy0’€KTiB AeKJIapyBaHHA 3Iilic-
HIOEThCS BIAMOBILHO Z0 MOJIOKEHb 3aKOHY Y KpaiHu
«IIpo 3amobiranusa KOPYyMIii» B YaCTHUHI IOJOKEHB
cr. er. 12, 13, 51%;6) mig3akoHHUX HOPMATUBHO-IIPA-
BOBHUX aKTiB IT[0ZI0 MeXaHi38My MOHITOPUHTY CII0co0y
KuTTA He mpuitHATO [4]. Orpecnena nmosumia HA3SK
I0J0 BiCyTHOCTI HOTPeOM NPUHHATTSA OKPEMOIO
MOPAAKY IPOBEIEHHSI MOHITOPUHTY CIOCO0Y KHUT-
TS MOXKe OyTH 00IpyHTOBaHA ()OPMYNIOBAHHAM Y. 3
cr. 51* Bakony Yepainu «IIpo samoGiramusa Kopyi-
Iii»: «IMOPANOK 3MiliICHEHHA MOHITOPHHTY cII0CO0y
JKUTTA Y0’ €KTiB IeKJIapyBaHHA BU3HaUaeThesa Harri-
OoHaJBHUM areHTCTBOM» [1]. OTike, 3aKOHOAABIEM
BUKOPUCTAHO (POPMYJIIOBAHHA «BHU3HAUAETHCA», IO
He mepexdauae 000B’ I3K0OBOCTI MPUAHATTS BiAMOBiL-
HOTO HOPMATHWBHO-IIPABOBOTO aKTa. ¥ pasi K BUKO-
pucTaHHA (GOPMYJIIOBAHHS «3aTBEPIKYETBCA» IIe
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€ 000B’ ABKOBUM, fK ITe 3a3HaUeHO0 B U. 4 ¢T. 14 un 4. 2
cr. 37 3akony Yrpainu «IIpo 3amobiranusa Kopym-
mii» [1]. 3BicHO, BKasaHWil apryMeHT He O3HAYAE,
110 HAABHICTH HOPMATUBHO BCTAHOBJIEHOTO HOPAIKY
IIPOBEIeHHS MOHITOPUHTY CIIOCO0Y KUTTA Cy0’ €KTiB
JIeKJIapyBaHHSA He CIPUATHME TOTPUMAHHIO TPUHITH-
IiB BEPXOBEHCTBA IIPaBa Ta HAJEKHOTO BPAIYBAHHSA
B IpaKTUIi 3amobiraHHa KOPYMIii, aje T03BOJAE
3IifICHIOBATU TaKy AisAbHICTH 0e3 JOZATKOBOI HOP-
MAaTHUBHOI JeTajisaIrii.

[MMomo cmemupiku MOHITOPUHTY CIIOCOOY JKUTTS
K 3aco0y aHTUKOPYIIIHHOTO (iHAHCOBOTO KOHT-
poato gmo mpamiBEmKiB HABK, To BoHa mousrae
y TOMY, III0 MOHITOPHHT CIOCO0Y KUTTA MOXKe 0yTH
3aCTOCOBAHO 10 cy0’€KTiB AeKgapyBanHsdA. [Ipu mpo-
My, aK mpaBuiabHO 3asHaueHo [0.0. Peoro, oco-
OsmuBicTIO cucTeMu Ccy6’€KTiB AHTHKOPYMIiHHOTO
JeKJapyBaHHI € Te, I[0 OAWH i TOI caMuil cy6’eKT
Oyzme THM, KU 3a0e3MeUye MOKJINBICTDH 3MifiCHEH-
HA aHTUKOPYIIINHOTO AeKJIapyBaHHA, Ta TUM, AKUH
3000B’A3aHMI TOZaBATH [eKJapailifo ocib, AKuX
VIIOBHOBa/KEHO HA BUKOHAHHA (YHKIiN Aep:KaBu
Ta MICI[eBOTO caMOBpAAyBaHHA [b]. AHamoriummit
BUCHOBOK MOKHA 3POOMTH LITOJ0 MOHITOPHHTY CIIO-
co0y KHUTTs, IO MOKEe 3aCTOCOBYBATHCH 1 [0 Ipa-
niBaukiB HASK, ki € gep:xaBHUMH CIYKOOBIEMU
ta cy6’eKTaMu neKJaapyBaHHA (cT. cT. 3, 10 3akomy
Yxpaiau «Ilpo samobiranusa xopymii» [1]; Pimen-
g HABK «IIpo sarsepmxenns Kogexcy ermunol
moBeNiHKM mpaniBHUKiB HamioHaabHOr0 areHTCTBA
3 MATaHb 3amobiranua Kopymiii» [6]).

CTpyKTypHO 000B’A3KM IOAO0 MOHITOPUHTY CIIO-
co0y xurta no mpaniBEukiB HA3SK mokmazeno na
Yupasrinaa BHyTpimEbOT0 KOHTpoao HAS3K, mo
€ CaMOCTiHHUM CTPYKTypHUM migposmisom HA3K
Ta 3iMCHIOE 3aXOfH, CIPSIMOBaHI Ha 3a0e3IeueHHsA
noopouecHocti mpariBaukie HAS3K [7]. IIpu mbomy
Yupasrinaa BHyTpimHEbOr0 KoHTpoI0 HA3K 3acro-
COBY€E CHCTEMY 3aXOfiB, CIIPIMOBAHUX HA JOCATHEH-
HA pe3yJbTaTiB 3aKpileHuX 3aBAaHb Ta QYHKIIIH,
BCTAHOBJIEHOI MeTH, CTPATerivHNX Ta IHIIWX I[iJIeHn,
maaniB i Bumor mogo miaasHocti HASK, a takox
3amobiraHHa (pakTaM HE3aKOHHOTO, Hee()eKTUBHOTO
Ta HEepe3yJbTATUBHOTO BUKOPUCTAHHS OIOMKETHUX
romtiB y HA3K [8].

ITix MoHiTOPMHTOM CIIOCOOY KUTTS MpAIliBHUKA
HamniomanbHOro areHTcTBa 3 IHUTAHL 3aI00iraHHA
KOPYIIIil Po3yMieThCsI KOMILIEKC OpraHisamiiHWX
Ta aHAJITHYHUX 3aX0[iB, AKi 3MiCHIOIOTHCSA Y IIPaB-
JiHHAM BHYTPIIIHBOTO KOHTPOJIO 1 TMOJATAIOTH
V BCTAQHOBJIEHHI peaJbHOTO PiBHA KUTTA, HaABHO-
cTi Ta peanbHOI (PMHKOBOI) BapTOCTi MaiiHa (aKTHU-
BiB) i moxoxiB mparnisauka HA3K, amanisi cmiBBiz-
HOIIIEHHS PiBHSA KUTTA IPAIiBHUKA HOTO H0X0AaM
1 mepeBipIli BiAIOBiZHOCTI MiK TaHMMM MOHITOPHWH-
I'y Ta HasBHOMW iH(opmatieio [9]. Is MomeHnTY 3aTBED-
mrenna pinenna HA3K «Ilpo smilicHenHs mepesi-
POK Ha T06POYECHICTL Ta MOHITOPHUHT CITOCO0Y KUTTS

npaniBanKiB HamiomaspHOro areHTcTBa 3 IHUTAHDb
samobiranusa Kopymii» Big 24.12.2021 p. mo 3aBep-
ImeHH nepinoro miBpivua 2021 poky xo mpailiBHuI-
kiB HA3K gBiui 3acTocoBaHO MOHITOPHMHT CIIOCOOY
&utta [10]. 3 ypaxyBaHHAM TOTO, IO B TOMEPeIHL
mepiofu e aHTUKOPYIIifHKM iIHCTPYMeHT B3araJi
He 3acrocyBaBca mo mpaniBuukie HA3K, mesenu-
KU KiJbKiCHUY MOKa3HUK [JeTePMiHYE MOBUTUBHY
IUHAMIKY BHYTDPIIIHBOTO aHTUKOPYIIiHOTO KOHT-
POJII0 B MeJKax CIeIliaJlbHO BIIOBHOBAYKEHOTO Jep-
JKaBHOTO OpPTaHy.

IIpomenypy smilicHeHHS MOHITOPHHTY CIIOCO0Y
&urrta npaniBaukis HA3K gmomiapHO BH3HAUMTH
dK perJaMeHTOBaHYy HOpPMaMH IyOJiUHOTO IIpaBa
MOCJIiMOBHICTE Aifi v cdepi samobiraHus KOpYyIIii,
CIPsAMOBaHY Ha 3a0e3meueHHs J0OPOUECHOCTI CIYK-
0OBIIiB CcIeIiaIbHO BIIOBHOBAKEHOTO AHTUKOPYIIIIiLi-
HOTO0 OpPTaHy Jep:KaBHOI BIaau Ta JOTPUMAHHA HUMHI
HOPMATHBHO BCTAHOBJIEHWX BUMOT i 00Me:KeHb, IO
Minimisye pusuku moripienna apropuretry HA3K Ta
HETaTUBHO BILIWBA€E HA PEIyTAIlilo CIYKO0BISI aHTHU-
KOPYIIi#AHOTO TPOdiJio.

o o3HaK, AKi XapaKTepuayOTh IIPOIENYPY
MOHiTOPHHTY cmocoby :kuTTa mpamiBHuKiB HASK,
JOILIBHO VHAJIEXKHUTH TaKi:

1) me BTpyuanbHa (hopMmasnizoBaHa IIpoIeAypa,
sKa 3aCTOCOBYETHCSA BUOIPKOBO;

2) migcrasoro g Hel € iHopMaliid, AKa CBIIUNTH
IIPO MOKJIMBIiCTb HEBiAMIOBiZHOCTI PiBHS KUTTA Ipa-
miBauka HABK ra 3agekJIapoBaHNM HUM BiJJOMOCTSAM
IIPO MaHOBUI CTaH;

3) mxepesoM Takoi iH(opmarii, 110 cTasa mpuBo-
JOM JJ14 1i 3aCTOCYBaHHSA, € IOBiJOMIEHHA (DiBMUHIX
uy 0PUANYHUX 0ci0; myOmikarii B 3acobax macoBoi
indopwmarii; mani, 3i0pami 3 BizKpuTuX 0a3 maHUX
(BKJIIOUHO i3 COIiaIbHIMY MeperKaMu);

4) BigcyTHi Bu3HAUEHI TEePMiHM MiXK ITOYATKOM
MpoIle [Py Ta BCTAHOBJIEHHAM ITi[CTaB AJIA I[bOTO;

5) smicToM ImpolegypHUX Lill € Tak 3BaHe «Kaoi-
HeTHe [OOCJTiIKeHHA», CYTHICTb SAKOTO IIOJIATAE
B IepeBipIli, nopiBHAHHI iH(opMmaIii, HagaHoi oco-
0010, BIIOBHOBAKEHOI0 HA BUKOHAHHA (DYHKITIH 1ep-
JKaBM ab0 MiCIIeBOTO CaMOBPANYBAHHSA, V AeKJapa-
IigXx i3 BiIOMOCTAME 3 «BiKPUTHUX IKepes» IIOI0
CII0CO0Y “KUTTS 0cO0M Ta CIIOCTEpe:KeHHA Ha MiCIli,
sKe TOJIATAE B CIIOCTEPEKeHH] 34 KOHKPETHUM 00’ €K-
oM poxony [11, c. 65];

6) HacaigkoM ii 3acToCyBaHHSA € CKIaJaHHSI JOKY-
MeHTa y BUTJIAAL JOIOBiZHOI 3aIMCKH, IO € MOMK-
JINBOIO IIiZICTABOIO IJIA 3aCTOCYBAaHHS iHIHUX 3aXO0-
IiB aHTUKOPYIIIHHOTO KOHTPOJIO [0 IIpalliBHUKA
HASK Toiro.

Ananisyroun BKasaHe, JOXOIUMO BHCHOBKY, IO
crmenudikoio crarycy npairiBauka HamionanabHOTO
areHTCTBA 3 IUTAHb 3aM00iraHHa KOPyNIii € giamek-
TUYHWH 3B’A30K OZHOUACHOCTiI BUBHAHHA Cy0’eKTa
BIIOBHOBAKEHUM Ha 3aCTOCYBaHHA aHTUKODPYIITili-
HUX 3aX0[iB Ta 3aCTOCYBAaHHA 0 HHOTO IIMX 1HCTPY-
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MEHTiB aHTHKOPYIIifHOTO KOHTPOJ0. BusHaue-
HO, IO TpoILieAypa MOHITOPUHTY CIIOCO0Y KUTTSA
npaniBankie HABK e perimaMeHTOBaHOI0 HOpMaMU
my6JIiuHOTO MpaBa MOCIiJOBHICTIO Aill ¥ cdepi samo-
OiraHHA KOpymiii, SKy CIpSMOBaHO Ha 3a0e3meueH-
H 100pOUeCHOCTI CIY:KOO0BI[iB CIEIiaJbHO BIIOBHO-
Ba/KEHOTO0 AHTWKODPYIIiIAHOTO OPTraHy Aep:KaBHOI
BJIAIY Ta JOTPUMAHHSI HUMU HOPMATHBHO BCTAHOB-
JICHUX BUMOT i 00OMe:KeHb, IO MiHiMisye pusumim
moripmenusa aproputery HA3K Ta HeraTuBHO BILIU-
BAa€ HA PEmyTallilo CAY:KO00BIA aHTHUKOPYIIiHHOTO
mpodinio. AKTyaTbHUM € IOZAJbINe MOCTiMKeHHs
TIPAKTUKN MOHITOPUHTY CIOCO0Y JKUTTSA IO IIPAIliB-
uukiB HA3K.
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KOHIEIIIA BUHA B IIOJATKOBOMY ITPABOIIOPYIIEHHI
YEPE3 ITPU3MY CYJOBOI IPAKTUKH KAHAIH

Yemimuau# TpuBaiuil ocBig 60pOoTHOM 3 TOJATKOBUME IPaBOMOPYyIeHHAMY B KaHami 3yMOBIIOE HOMiIbHICTE HOTO
ysaraJbHEHHS Ta XapaKTePUCTUKU 3 METOI0 BIIPOBAI/KEHHS KPAINUX MPAKTUK y BiTUM3HAHUX yMoBax. IlomaTkoBuit
Kojgexce Yrpainu sumie 3 01.01.2021 p. 6esmocepeiHbo Iepeadauac BUHY K 000B’ I3KOBUI eIeMeHT I0aTKOBOTI0 IPaBo-
TOPYIITeHHsA, a TOMY Hapasi BificyTHS TpuBajia Ta cTabijbHa MPAaKTUKA BCTAHOBICHHA HAABHOCTI BUHY B IIOJAaTKOBUX IIpa-
BOIIOPYIIIEHHAX, 1110 MOJKe HeraTUBHO BILJINBATH Ha 3a0esmeueHHs OaJaHCy MTy0IiYHOTO Ta IPUBATHOTO iHTEpecy y chepi
OMOJIATKYBAaHHA. 34 TAKUX YMOB 0UE€BUIHOIO € JOILJIBHICTh YPaxyBaHH II€PEI0BOTO JOCBiY iHIKMX Aep:KaB y IPaKTUIL
TJIyMaueHHsd Ta 3aCTOCYBAHHS KOHIIEIil BUHY B MTOJATKOBUX IIPABOTIOPYIIIEHHAX.

Y crarri ysaraapHEHO Ta OXapaKTEPU30BAHO BHMCHOBKHM KAHAJCBKUX CYIiB y TPhOX IIOKA30BMX CIIpaBax:
1)R. v. Porisky, 2019 BCCA 159, 30.04.2019 p.; 2) R. v. Patry, 2018 BCSC 1524, 17.08.2018 p.; 3) R. v. Klundert, 242
D.L.R. (4th) 644, 18.02.2004 p. OcobnuBuii iHTEpeEC y IIbOMY KOHTEKCTi CTAHOBUTH BUOKPEMJIEHHS TAKUX IBOX CKJIA[-
HUKiB [IJIg BCTAHOBJIEHHA HASIBHOCTI BUHM, IK 00i3HAHICTH IIPO 000B’ 30K CILJIATH IOAATKY Ta HAsSBHICTh HAMipy VHUK-
HYTHU Y4 3MIACHUTH CIIPOOY VHUKHYTH CILIATU TAKOTO HOJATKY, AKi € moB’a3anumu. Ocoba, gKa He 3Ha€ Ipo 000B’A30K
CILTIATH TOJATKY, He MOKe BUMHATHU JiAHHA 3 METOI0 YXUJIEHHS Bifl CIIJIaTH TAKOTO MOJATKY. 3 iHIIOT0 O0KY, KaHaAChKi
Cy[IU BU3HAIOTh, 110 0co0a MOXKe 3BHATH IIPO iCHYBAHHS IOJAaTKOBOI0 000B’ A3KY i BUMHATH HiAHHS, II[0 MAIOTh HACTiIKOM
VXUJIEHHS Bifl CIIaTH MOJATKY, aje 0e3 HAMipy YXMJIeHHS Bif cIiaTi BiAmoBigHoro mojartky. Hampukian, HagBHICTH
00i3HAaHOCTI UM MeTH MOKe Oy T 3aTiepeueHa yepes MOMUIKOBY BIIeBHEHICTh. 30KpeMa, IIaTHUK MIOJaTKiB uepes apudme-
TUYHI TOMUJIKY HETIPABUJIBHO BUSHAYAE CYMY HAJIEKHOTO MOAATKY (haKTHUHA IIOMUIKA), He € 00i3HAHUM IIPO HOPMATHUB-
He BU3HAUEHHS JI0XO0Y (I0pUAMYHA IIOMUJIKA) a00 MOKe JifTH IOMIIKOBOTO BUCHOBKY CTOCOBHO 3aCTOCYBAaHHSA TaKOT'0
BU3HAUEHH JI0 HOTO BUHAAKY (TToeJHAHHA (DAKTUUHOL Ta IOPUIUIHOI TOMUIIKH).

Knwouosi crosa: cynose TIyMayeHHs, IOAATKOBE IIPABOIIOPYIIEHHs, BUHA, YXUJIEHHS Bifl CIIJIATH MOJATKIB, YHUKHEH-
Hs BiJl OIOJATKyBaHHA.

Tymchenko L. D., Selezen P. 0. CONCEPT OF MENS REA IN TAX OFFENCES THROUGH THE PRISM
OF COURT PRACTICE IN CANADA

Successful and long experience of counteracting tax offences in Canada determines the need of its generalization
and characterization with the purpose of best practices’ implementation into the reality of Ukraine. The Tax Code of
Ukraine has included the criterion of mens rea in the definition of tax offence starting from 01.01.2021 so there is no
stable and long practice of application of the referred concept in disputes between the Ukrainian tax authorities and
taxpayers that might have negative impact on guaranteeing balance between public and private interests in the area of
taxation. Taking into consideration the existing circumstances, it is highly recommended to implement best practices
of foreign states in interpretation and application of the concept of mens rea in tax offences but with the due respect to
legal traditions and features of the Ukrainian legal order.

The three court cases are in the focus of the article: 1) R. v. Porisky, 2019 BCCA 159, 30.04.2019; 2) R. v. Patry,
2018 BCSC 1524, 17.08.2018; 3) R. v. Klundert, 242 D.L.R. (4th) 644, 18.02.2004. Following the position of the
domestic courts in Canada, the special interest is determined by description of two key elements for identification of
willfulness (fault component) in the behavior of taxpayer, i.e. knowledge and purpose that are closely related to each
other. A person who does not know that there is a tax imposed by the tax legislation cannot do something for the purpose
of evading payment of the respective tax. At the same time, there might be situations in which the taxpayer may know
about his/her legal duty to pay tax and do something that has the effect of evading the payment of that tax without
necessary having done so for the purpose of evading the payment of the tax (mistaken belief). For example, a taxpayer
may through arithmetic error misstate the amount of tax owing (factual errors), or a taxpayer may be unaware of the
statutory definition of income (legal errors), or a taxpayer may have come to a mistaken conclusion as to the application
of that definition in the existing circumstances (combination of factual and legal errors).

Key words: judicial interpretation, tax offence, mens rea, tax evasion, tax avoidance.

© JI. [I. Tumuenko, II. O. Cesnesens, 2021



64

Juris Europensis Scientia

Beryn. Iz 01.01.2021 p. mabysia uymHHOCTI HOBA
pemaxmisg ct. 109.1 ITogaTKoBOrO KOmEKCY YKpainu,
sKa mepexdauae OesmocepeiHe BKIIOUCHHSA 0 BU3HA-
YeHHA IOJATKOBOTO IIPABOIOPYINEHHA KPUTEPito
BUHHOCTI migHHA (mii um GesmidAnbHOCTI) mIaTHUKA
mogaTkiB. CKJIagHO He MOTOSUTHCH 3 O0IPYHTOBAHI-
ctio TBepmKenHs O.B. I'eqsioxk mpo Te, 10 « TUTAHHA
cy0’€KTUBHOI CTOPOHM IIOJATKOBOT'O IIPABOMIOPYIIIEH-
HA B IOJATKOBOMY IIpaBi 0yJIo i 3aiuImaeTsesa aKkTy-
JLHUM Ta IPO0JIEMHUM, aJl;Ke 3aKOHOIaBCTBO HE Ja€e
BUUEPITHUX BifmoBigei» [1, c. 65]. 3 ypaxyBaHHAM
HETPUBAJIOI MPAKTUKY 3aCTOCYBAHHSI HOBOBBEIEHD Ta
iX KOMIIJIEKCHOTO XapaKTepy JOLIJbHUM € y3arajb-
HEeHHS Ta XapaKTepPHUCTHKA CBITOBOTO IOCBiIy IIOAO
CYZOBOTO TJIyMaueHHA KOHIIEMIil BUHY B IOJaTKOBO-
MY IIPaBOIIOPYIIEHHI.

Ycnimuauii TpuBasuii KocBig 60poThOM 3 mMOmAT-
KOBUMU IIpaBonopyureHHAMu B Kanami miaTeepmxye
BUIIPABIAHICTH 3BePHEHHS 0 HHOTO 3 METOIO ITOIIYKY
MOKJIMBUX CIIOCOOIB YIOCKOHAJNEHHA AK HOPMATHUB-
HUX 3acaj, TaK i IPaKTUKY IPABO3aCTOCYBAHHA KOH-
[IeIIlil BUHY Y BITYN3HAHOMY 3aKOHOIABCTBI.

ITpo pesyabTaTBHICTH 6OPOTHOM 3 TOJATKOBUMU
mpaBonopymenaamu B Kanani ciguars raki gami[2]:

1) i3 01.04.2012 p. g0 31.03.2017 p. mpoBemeHo
poscaigyBanus mono 408 imauBigiB Ta KOMIaHIHN, IKi
Oysiu BUBHAHI BUHHUMM B YXUJIEHH] Bif cratu (eze-
paIbHUX MOJATKIB y po3Mipi 122 MaH KaHAACBKUX
JOJapiB Ta Maju cILaTuTd 44 MIH KaHaACBKUX
JoJIapiB y BUTJIAAL mITpa(GHUX CAaHKIIIHM, & TAKOXK Bij-
OyTu mokapaHHA 3arajgbHUM TepMioM 3103 micsarri
TIOPEMHOTO YB’ A3HEHH;

2) mixk 2006 p. ta 2017 p. 75 pos3poOHUKIB Ta
MOIIMPIOBAUiB CXeM YXWJIEeHHA Bif cIIaTu mOJaT-
KiB Majm cmiaatuTu 7,15 MJIH KaHAACBKUX H0JapiB
y BUTJIAAL mITpadHUX CaHKIIH i BizOyTu 936 micamin
TIOPEMHOTO YB’ A3HEHHS 3aTaJioM;

3) vy omomxernomy 2018 p. (xBiTeHb-OepeseHb)
Ha pIisHMX CTagifiX pO3CIiAyBaHHSA IepedyBaJIo
337 BUNAAKiB YXUJIEHHS Bif CIJIaTH MOJATKIB ¥ PO3-
mipi 45 433 640 ranagcbkux gonapis[3, c. 70].

BignoBimHmit m0OCBif y BiTUMBHAHIA MOKTPUWHI
ITOJJaTKOBOT'0 ITpaBa He OTPMMAaB HAJIEKHOTO BUCBIT-
JIeHHS.

Meroto0 cTATTi € BUCBiT/IEHHS 0COOJIMBOCTEM BaCTO-
CyBaHHSA KOHIIEMIIi1 BUHU ¥ TOJaTKOBOMY IIPaBOTIOPY-
meHHi cygamu Kanagu.

OcHoBHUIT MaTepial. Y KaHAICHKOMY 3aKOHOIAB-
CTBi KJIFOUOBE MiCIle B KOHTEKCTi IPUTATHEHHS 10 Bij-
MIOBiIaIbHOCTI 3a TOZATKOBI IIPaBOMOPYIIIEHHSA BijiBe-
nemect. 239 Income Tax Act (R.S.C. (Revised Statutes
of Canada), 1985, c. 1 (5th Supp.)) (zaxi — ITA), sxa
mepenbauae Taxe: «KoxHa ocoba, axa (a) smificHioe,
0epe y4acThb, HMOTOMKYEThCA YN MOBUA3HO 3TOJIOITY-
€TbCA Ha BHECEHHA HEJOCTOBIPHOI UM HEKOPEKTHOL
ir(hopmarii B aekaapariito, cepTudikar, 3asgBy Yu Bij-
IIOBiIb, HAJIAHI UM IiATOTOBJIEH], K BUMATa€ThCA ITIMM
3aKOHOM UM IiI3aKOHHUM aKTOM, (b) yXuIseThes Big

CILIATH TOZATKY 3a UM 3aKOHOM, 3HUIIYE, 3MiHIOE,
BUKDHUBIIIOE, TIPUXOBYE UM IiHIIMM YWHOM I1030yBa-
€ThCS BAIIMCIB UM JaHWUX IOJO0 IJIATHWKA IIOJATKiB,
(c) smificHIOE, MOTOMMKYETHCS UM MOBUA3HO 3TOJIOIIIY-
€TbCA 3 MiATOTOBKOI0 HEJOCTOBIPHOI UM HEKOPEKTHOL
indopmarrii, BuaBiage HeZOAMICTD, MOTOMMKYETHCA YU
MOBUA3HO IIOTOKYETHCA 3 HEI0ATICTIO IIIO0 BHECEH-
HA iCTOTHUX JAHUX y 3aIMCH UM JaHi 070 IIaTHIKA
mozpaTkis, (d) y 6yab-axuit cmoci6o ymucuo (willfully)
VXUJIAEThCA UM HAMAaraeTbCd YXUIATUCH NOTPUMAaH-
HS BUMOT 3TiIHO 3 I[IM 3aKOHOM UM CILJIATH IOJATKiB
3TimHO 3 MM 3aKOHOM, ab0 (€) ZOMOBIIAETHC 3 OYAb-
SIKO10 000010 BUMHUTY IIPABOIIOPYIIIEHHS, TIepeadade-
He B maparpadax 239(1)(a) — 239(1)(s) Buite, — € BUH-
HOI0 Y BUMHEHHI IIPaBOMOPYIIeHHA...» [4].

OueBupno, mio cr. 239(1)(d) ITA 6esmocepesHbo
mepenbavae HAABHICTh HAMipy IIATHUKA MOJATKIB
IIIO/I0 YXWJIEHHA BiJ cIiaTu mogaTkiB. Yepes BifcyT-
HiCTh HOPMATMBHO BM3HAUEHUX KPUTEPiiB CTOCOBHO
BCTAHOBJIEHHA HASIBHOCTI BiJIIOBiZHOTO CKJIAJHUKA
B IIOBEIiHIII IJIATHUKIB IIOJATKIB BaXKJIMBa POJIb Bijl-
BOAUTHLCA CYJOBiff MPAKTHUIIi B TIyMadeHHi Ta 3aCTO-
CYBaHHI BiJITIOBiTHOI KOHITEMIIii.

1. R.v.Porisky, 2019 BCCA 159, 30.04.2019 p. [5]

Paccen ITopicki Ta Eneitn T'oax Oyau sBumyBa-
YeHi B YXWJIEHHI Bif CILIaTH IOJATKY 3 JAOXOXiB Ha
migerasi ct. 239(1)(d) ITA. O6uzBi ocobu Oyiu 3ary-
ueni B mianpHicTs Paradigm Education Group, saxa
opraHisoByBaJsia KOH(ePeHIIii, a TaK0K IIpojiaBajia Ta
TIOIITUPIOBAJIA «OCBITHI» KYpPCH Ta CYIYTHI IPOAYK-
TH, 110 OyJIM 3aCHOBAHI Ha Teopii mpo Te, 1m0 (ismuni
oco0u He HiAmamalTh Iif 000B’AI30K CILIATH IIOLAT-
KY 8 IOXO[iB ¥ Pasi CTPYKTypyBaHHSA CBOIX BifHOCHH
MIEeBHUM UMHOM (Teopis HeoJHOPa30BO CyAaMy BU3HA-
BaJlach AK «HEJOCTOBipHA» Ta «0e33MicTOBHA»).

¥ nepion mizx 2004 p. Ta 2008 p. Ha cinbHMI OaH-
KiBCBKUI PaXyHOK 3a3HAUEHUX 0Ci0 3a pe3yIbTaTaMu
IisgabHOCTI 3apaxoBaHo 1,8 MJIH KaHAACBKHUX J0Ja-
piB. P. Ilopicki He 3a/ieKIapyBaB *KOJHOTO TOXOY 3a
2004-2007 pp., a E. Tonx — 3a 2004-2008 pp. Cyx
mepImoi imcTaHIii Bu3HAB 000X BUHHUMU B YXUJIEH-
Hi Biff criaTu OJAaTKIB, ajie BOHM IIOJAJH AlleJIAIii0
Ha Ti#f migcrasi, 1m0, Ha IXHIO TYMKY, CYAII Hajgaa
TMOMUJIKOBY iH(opMaIifo cyay NIPUCAKHUX Uepes
BUKODPUCTAHHA AK CMHOHIMIB IOHATHh «YHUKHEHHHA»
(TpaBoMipHA AiANBHICTB) Ta «yXUJIEHHA» (HEIIPABO-
MipHAa JigIbHICTH) B KOHTEKCTI BiAMOBIZHOTO IOJAT-
KOBOT'O ITPABOMIOPYIIIeHH (1I. 8 pirmenHs).

Amagisyroun amictcr. 239(1)(d) ITA, 1715 posmes -
yBaHHA UX MOHATH anesAliitnuii cyn Bpurancpkol
Komnym6ii sBepryBes mo cupasu R. v. Buzzanga and
Durocher (1979), 49 C.C.C. (2d) 369 mpu xapakre-
pucTuii moHATTS «yMucHo» (willfully), mro, Ha mepe-
KOHAHHA CyJy, CBiIUNTh PO HAABHICTh B YXUJIEHHL
BiJ CILIaTM TOAATKIB TAKOTO CKJIAIHWKA, K BUHA
(fault): «... cmoBo «ymmcuo» B cr. 239(1)(d) [ITA]
CUTHAJIi3Ye PO Te, 110 BUHHICTb HacTaBaTUMe JIUIIe
ToAi, KOJYW OOBWHYBaueHi 3aJyueHi B IIOBEAiHKY,
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CIPAMOBAHY HAa YHUKHEHHS CILIATU MOAATKIB, AKUM
HapaxOBaHWH 3TigHO i3 3aKOHOM. BiibI KOHKPETHO
... CKJIaguuK BuHH B cT. 239(1)(d) € 1BOEIEMEHTHIM.
[To-mepime, 0OBUHYBaUCHNH Ma€ 3HATH, II[0 IOJATOK
MiJJIArae CIIaTi arigHo i3 3aKoHOM, mO-Apyre, 00BH-
HyBaueHM} MOBMHEH MAaTU HaMip YHUKHYTHU Uu 37itic-
HUTH CIOpPo0y YHUKHYTH CIIATH TaKOTO IOAATKY.
O0BUHYBaUeHW Mae HAMip VHUKHYTH YU 3iHCHUTH
cpo0y YHUKHEHH CIJIATH MIOJATKY, AKIIIO IT€ € HOTOo
MEeTOI0 UM AKIIO BiH 3HAE, IO HOT0 IOBEeIiHKA IPHU-
3Bejie 10 VHUKHEHHA BiJl CIJIaTH MOJATKY, HAJEeKHO-
T'0 [0 CILIATH 3a UM 3aK0oHOM» (1. 13 pirmmenus).

3a BizcyTHOCTI OOT'PyHTOBAHOCTI ImifcTaB amessd-
MifHUY cy[ 3aIUIINUB PillleHHA CyAy IepIIoi iHcTaH-
mii B cuyi, a anenantam — P. Ilopicki Ta E. Tonny —
BiIMOBUB y 3a/10BOJIEHHI BUMOT.

2.R.v. Patry, 2018 BCSC 1524, 17.08.2018 p. [6]

Cimentny mapy (Peiimornm Ilatpi tTa Tapa IlaTpi)
3BUHYBAUyBaJW B YXWJIEHHI BijJ CILIaTH IOJATKiB
yepe3 3aJy4YeHICTh y BeJeHHA CIILJIBHOI MisJbHOCTL
yepes mapTHEpcTBO Accounting Professionals mmomo
TMiITOTOBKM IOJATKOBHX JeKJapaliiii, sxa mepeaoda-
yajia JeKJapyBaHHA KJIi€eHTaMU HEKOPEKTHUX 30UT-
KiB Bij rocmogapchkoi pianabmocTi. Takuii migxin 0ys
3aCHOBAHMH HAa IPUIIYINEHHi, IO IJATHUKHU IIOHAT-
KiB MOMKYTb BMiHUTHU KBasli()iKailito 0CHOBHOI'O Mic-
I TPOKMBAHHS PETPOAKTUBHO, TOOTO 3a JOTIOMOT'0I0
JIeKJapyBaHHSI BUKOPHUCTAHHS BifIOBiZHOTO MicIia
IPOKWBAHHSA AK TAKOTO, IO BUKOPHUCTOBYETHCA UM
BUKOPHUCTOBYBAJIOCh Yy TOCHOJAPCHKIN IisfJIBHOCTI,
TOMY BifTIOBiJHI IpUMiIIeHHS MaJKu PO3TJIANATHCH
Ik OisHec-akTHB, a He IiHAMBigyaJdbHA BJIACHICTH
(m. 4 pimennsa). Taka nepexBamidiramia gerepminy-
BaJia goposymiie (deemed) BiguyskeHHA MafiHa, TOMY
HeoOXimHo OyJ0 HagaTH MiATBEpA:KeHHS BapTOCTL
IJIf BUBHAUEHHS CYMU HOMIHAJBHOTO Biguy:KeHHS
BiIMIOBIIHOTO KUTJIA i CYMU HOMiHAJIBHOTO IPUAOAH-
HA JJI4 IiJTel 10r0 XapaKTePUCTUKY AK 0i3Hec-aKTH-
By (business inventory). Bigmosine HominambmHe Bif-
Yy:KeHHA MaJio HAaCJiKOM HOMiHaJbHI BUTPaTH, AKi
IIOTiM 3MEHITTYBAJIN CYMY JOXOIY IO OIOAATKYBaHHS
B KJienTiB. HesBa:karouu Ha Te, II[0 CyJ BU3HAB TaKi
IPUIYIIEeHHSI HEOOI'DYHTOBAHWMU, BOHU «JOIOMOT-
JIM» CBOIM TPUANATH JBOM KJI€HTAM 3aJeKJapyBaTu
36mTkiB Ha 2 113 080,08 KaHAACHKUX M0JAPiB 3 YXU-
JIEHHAM Bif cmiaTu momaTkiB y posmipi 427 760,47
KaHaJChKUX JojapiB 3a mepiox iz 31.12.2008 p. mo
19.08.2008 p. (1. 6, 122 pimenns).

Sanumatoun mosa ysarotoo T. Ilarpi, axa Oyia
BUBHAHA TAKOI0, 1[0 aKTUBHO He AoJydyajach A0 Bii-
TTOBiIHOI HiA/IBHOCTI 3a BiICyTHOCTI HAJIEIKHUX JJOKa-
3iB (m. 120 pimennsa), BepxoBuuii cyn Bpurancskoi
Koxymb6ii socepenus yBary na 52-piuromy P. ITatpi,
aruil y nepiof is mucromazma 1991 p. mo kBiTaa 2005 p.
HaBiTh IpaIloBaB y BiAgini ayauTy AreHTCTBa HOXO-
niB Kanagu (. 35 pimenna). OgauM i3 KI0Y0BUX
aprymeHTiB Ha cBO10 KopucThb P. IlaTpi HasuBaB Take:
SIKIIIO 0TO IPUIYIeHH, OMCAH] BUIIe, 0yI1 HEeKO-

PEKTHUMU, 3 YUM BiH He IOTOAKYBABCA, TO B TAKOMY
pasi B #ioro miAx BigcyTHil ereMeHT BUHE (mens rea),
OCK1MBbKY BiH OyB MepeKOHAHUH Y IIPOTUIIEKHOMY .

A sacBimuuB cynnd, «wmictep IlaTpi craHoBUTH
c00010 ZIeNT0 eKCIEeHTPUYHY UM i JUBAKyBaTy ocoly.
Bin rimboxo migospinuii 1o ArerTersa noxoxis Kama-
. BiH BICOKOI TyMKM IIPO CBOI MOXKJIMBOCTI Ta 3HAH-
HA Y chepi MOATKY 3 TOXOAY, BiH TIIMOOKO IIepeKoHa-
HUii y cBoiii mpaBoTi. I Mato BusHATH, IIPOTeE, IIT0 HOTO
MEePEeKOHAHICTb ¥ CBOIX MOKJIMBOCTAX He € 00T PYHTO-
BaHO0. € 0UeBMIHI TPOTAJIMHY Y HOT0 BHAHHAX i f10T0
aHaJIi3 mo36aBIeHn focKoHAIOCTI» (1. 138 pimmennsa).

OCHOBHUME apryMeHTaMu ATeHTCTBAa JOXO[iB
Kamagu momo HasgBHOCTI BuHHU B AiguHax P. ITarpi
crajiu Taki: 1) BiH cBimomMo He 3anuIIaB CBOIX HaHUX
y moai «Ocoba, gka migrorysaja» B IOJATKOBUX
IeKJapamiax KJieHTiB; 2) HOro TBEepI:KEHHA IIPO
Te, 1m0 GaHKiBChbKA yCTaHOBA HAIOJATAJA HA TOMY,
IIT0 BiH Mae ommcaTy CBill 6isHec AK IapPTHEPCTBO;
3) BUKOPHUCTaHHSA BJIACHOT'O IICEBIOHIMY Y B3aEMUHAX
mixk AremtcTBoM moxoxiB Kamagm Ta Tperimu cTo-
poHAMM. Y PaxoBYIOUN BUKJAJeHe Ta B MIOETHAHHI 31
cTpaTerielo CTBOPeHHA 30UTKiB BiAMOBiIHOIO 006010
3l 3BMUANHOrO MPUIOAHHS KUTJIOBOI HEPYXOMOCTI,
ArenrctBo gmoxomie Kamagu BBaKaao HaJIEKHOIO
Mipoio JoBeleHUM TOH (haKT, IO BiH YCBiZOMJIIOBaB
ITOMMJIKOBICTB IIPOTIOHOBAHOI cxemu (1. 142).

Cyn He mOroAuBCsA 3 BiAIOBIAHMME apryMeHTaAMH,
OCK1NIbKM, 30KpeMa, IepINuil Ta TPeTiii aprymMeHTH
OasyBainch Ha HemoBipi P. IlaTpi 1o KoauiiHixX KoJer,
a Ipyruil apryMeHT Mir 6yTH HaCIigKOM Horo cyb’eK-
THUBHOTO CIPUUAHATTSA mo3utlii 6anky (m. 143 pimes-
ua). Came ToMYy, «..HE3BAJKAIOUM Ha IMEPEKOHAHHS
y IOMUJIKOBOCTI ITOJJaTKOBOI cTparerii mictepa Ilatpi,
g [cyansa y crpaBi] po6ii0 BUCHOBOK, IO MOKJIMBUM
€ Te, 1o mictep ITarpi Bipus (believed), 1o Bir (hopmy-
JIIOE JIieBY TIOAATKOBY cTpaTerio». SIK HACTiIOK, Cyx
IIifIIOB BUCHOBKY, 110 P. IlaTpi e Moxke OyTHu 3BUHY-
BaueHWU y TOMY, 1110 He Ma€ pailii, a JuIre B TOMY, 1110
cBimomo He Mae parii (cannot be convicted for being
wrong, only for knowingly being wrong) (m. 144).

3. R. v. Klundert, 242 D.L.R. (4th) 644,
18.02.2004 p. [7]

Hoxrop [:xer Kmanaept € omroMeTpuCTOM, SKUH
y mepiog i3 1993-1997 pp. He 3ameKJIapyBaB AOXif
Ha cymy 1 474 389 KamajgchbKMX [0JAapiB, i3 SKUX
MaB CILTIATUTH MOJATKY Ha MOX0Au Ha cymy 348 231
KaHaACchKUX mojaapiB (mo 1993 p. Bim mobpocoBicHO
IeKJIapyBaB OTPUMAaHI HUM noxoxnu) (myHKTH 1, 2, 14
pimenns). [IpmumHOIO TaK0I MOBEIIHKY CTAJIO TE, IO
B 1993 p. y 1ikapsa copMyBasach CTifika mepeKoHa-
HicThb y Tomy, mo Koucrurymia Kamagu me HagaBata
(emepaabHOMY YPAAY IOBHOBAXKEHD IOZI0 BCTAHOB-
JICHHS IPAMUX IIOJATKiB, a TOMY BifTIOBigHE mogaT-
KOBe 3aKOHOJIABCTBO € HEKOHCTUTYIiHHUM (6inbIre
TOT0, AK BiH CTBep[KyBaB, Oro cIipaBa He MOIJa
POBTIIANATUCH CYIe0, AKOMY BUILIAUYE 3apO0iTHY
mwiaty genepanbHuil ypan) (. 16 pimenns).
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ITepen Anenanitinum cymom OHTapio ATeHTCTBO
noxoxis Kanau mocTaBmIo [Ba MUTAHHA B KOHTEKCTL
sacrocyBanus cr. 239(1)(d) ITA: 1) Yu moxxe ocoba
BBa’KaTHCh TAKOI0, IIT0 YXMJIAETHCA Bifl CILIATH IIOAAT-
KiB y TOMYy pasi, K0JIi BOHA He HAaMaraeThCA BBOJUTH
B OMaHy UM HAJaBaTH HEJOCTOBipHI AaHI IOJAaTKiB-
IT10, OJHAK 0e3mocepeHbO BiIMOBIIAETHCSA CILIAUYBa-
tu mogaTok? 2) Uu € BimBepTa IepeKOHAHICTE Yy TOMY,
110 TTIOZJaTKOBE 3aKOHOZABCTBO € HEKOHCTUTYIITHIM,
PeJIeBaHTHOIO TiJ Yac PO3MVIALY HMUTAHHSI CTOCOBHO
HAsIBHOCTI B OOBMHYBaueHOro HeOOXiZHOTO cy0’€K-
TUBHOTO cTany BuHH (culpable mental state)?

3a mepmrM IOUTAHHAM CYZI JiHIIOB BHUCHOBKY
mpo Te, o «JIikap Kiammepr He JOeKJapyBaB CBiif
JOX1J UM He CILIAYYBAaB IOJATOK i3 JOXOLY STiIHO 3 ...
[momaTKOBUM 3aKOHOJABCTBOM | KiTbKa pokiB. Bin maB
OJATKOBUH 000B’s130K. PYHKIIOHYBaHHA SaKOHY
[momaTKOBOTO 3aKOHOZABCTBA] 3aJEKUTh Bifi KOPEK-
THOTO CaMO/IeKJIaPYBaHHA HAJEKHUX IOJATKIB uepes
CBOEUACHE 3BiTYBAHHS IION0 AOXOAY Ta HAJEKHOTO
00umMCIeHHS CIIATH TOAATKY. SIKINO € MOJAATKOBUIA
000B’ 130K 32 3aKOHOM, TO HeIeKJIaPYBAHHS JOXOIY UK
HeHaJeKHe 00UNCIeHH BiITIOBi JHOT0 MOJATKY 3 TaKO-
T'0 I0XOLy Mae 3aKOHOMipHUM HACTiTKOM YHUKHEHHA
(moHafiMeHIlle Ha TEBHMI Yac) CIIATH MOJATKY, fAK
BUMATAETHCA 3TiHO i3 3aKoHOM» (1. 42 piteHHs).

[Murannsa BuHU OyJI0 PO3JIOTO I OKPEMO BUCBIT-
JIEHO y BiJmOBiZi Ha Apyre 3 HOpYIIeHUX NHUTaHb.
Bymno 3asHaueHo Take: «X0uUa CJIOBO «yYMMCHO» CTO-
CYETbCA CY0’€KTHBHOTO CTaHy BWHU, TOUHE 3HAUEH-
HS BiZIIOBiZHOTO CJIOBA 3ajIeKaTUMeE BiJl KOHTEKCTY,
B AKOMY HOTO BUKODPHUCTOBYIOTH» (1. 44 pimrenus).
Ha migcraBi ysaraibHeHHA CyJOBUX PillleHb y cIIpa-
Bax R. v. Docherty (1989), 51 C.C.C (3rd) 1 and
7 (S.C.C.) Ta R. v. Paveley (1976), 30 C.C.C. (2d)
483 (Sask. C.A.) cyx s3asHauae, IO «CJIOBO «yMIC-
H0» B cT. 239(1)(d) curuanisye mpo Te, 1[0 BUHHICTD
Mae OyTH JIuIlle TaM, e 00BUHYBAUEHUN 3aJyUeHUH
y TOBEJiHKY, AKa CKepPOBaHA Ha VHUKHEHHS CILIATH
MOJATKY, AK HAJEKUTDH 3a 3aK0HOM» (1. 46 pimrex-
Hd). Buokpemiioroun nBa CKJIATHUKU — 00i3HAHICTH
mpo 000B’ 30K CILIATH MOJATKY Ta HAABHICTH HAMIipY
VHUKHYTH 41 CIIPOOYBaTH YHUKHYTH CILIATH TaKOT'0
MOJATKY, — CYJ HATOJIOIIYE, IO «BUMOTH 00i3HAHO-
cTi Ta IMiJii, AKi pasoM yTBOPIOIOTH CKJIANHUK BUHU
y IpaBomopyuieHHi, € moB’a3anumu. Ocoba, gKa He
3HAE TPO 000B’SI30K CILIATH IOJATKY 3a 3aKOHOM,
He MOJK€ BUMHSATH II[OCh i3 METOI YHUKHEHHS Bif
CILTATH TaKoTro mojaTKy. Ta :k ocobda MoiKe 3HATH IIPO
icHyBaHHS ITOJATKOBOTO 000B’ A3KY 32 3aKOHOM i BUH-
HATH II0Ch, 10 Ma€ HACIiTKOM YHUKHEHHS BiJ cILIa-
TH IOJATKY 0e3 000B’ I3K0BOT'0 CKOEHHS TaKUX Jiif i3
HaMipoM YHUKHEHHS CILIATH BiJIIOBiTHOTO IIOZATKY »
(1. 48 pimmennsa). Hanpukian, HaaBHicTh 0013HAHOCTL
YyM MeTH MOXKe OyTH 3allepeueHa uepes IIOMUJIKOBY
BrueBHeHicTh (mistaken belief). 3oxpema, miatHuK
MOJJaTKiB MOJKe uepe3 apu(PMeTHIHi IOMUIKY Hellpa-
BUJIBHO BUBHAUWUTH CYMY HAJIEKHOTO MOJATKY, He

OyTu 06i3HAHUM TTPO HOPMATUBHE BU3HAUEHHS JOXO-
Iy a00 MosKe JifiTH IOMIJIKOBOI'0 BUCHOBKY CTOCOBHO
3aCTOCYBAaHHS TAKOT'O BU3HAUEHHS [0 HOT0 BUIAAKY
(mepime — gaxkTUYHA TOMUJIKA, APYre — IOPUAWYHA,
TPeTE — MOEAHAHHA 000X).

Ha miit migcrasi cyn crBepaskye: «Uu Moxke mepe-
KoHaHicTh mikapa Kiangepra B Tomy, 1110 3aKOH BUXO-
IUTH 32 MeXi IOBHOBa:KeHb (helepaJbHOTO YPALY
i TOMy He € UMHHUM, YTBOPIOBATH IOPUANYHY TTOMUII-
Ky (mistake of law), sika samepeuye CKJIaJHUK BUHU
B YXMJIEHHI BiJ crtaTu nojaTkis? Bigmosias Mae 6yt
«mi». Crarrsa 239(1)(d) sragye «CIiaTy mogaTKiB 3Tif-
HO 3 TuM 3aKoHOM» . JIikap KiangepT gobpe 3HaB, 1110
BiH Mae mogaTKoBUi 0008’ 430K, HAKJIaAeHNH 3TiHO i3
BaxonoM. Moro momMmika He cTocyBasach 00i3HaHOCTL
PO #0oro 060B’ 30K CILJIATH IMOJATKIB 3TifHO i3 3aK0-
HOM, OIHAK CTOCYBaJIach IIpaBa ypAAy HaKJIaJaTH Bij-
TOBigHMI 000B’ 130K Ha HHOTO. BiH He CTBEpA:KYyBaB,
1[0 BUMHAB yce MOXKJIWBE IJIA NOTPUMAHHSA BUMOT
3aKOHOJIABCTBA, aJie uepes irHOpyBaHHA UM TOMUIKY
He 3[ificHUB I[b0T0. BiH Bu3HaBaB 000B’SI30K CILIATH
3a 3aKOHOM i IPUIHAB 3BaKeHe PiIlleHHs CBiZoMo He
ILJIATUTH, 0a3yOUNCh HA IEePeKOHAHHi, 1[0 3aKOHO-
IaBCTBO, sAKe 3000B’A3ye HOT0 CILIATUTH [IOAATOK],
He € YMHHUM. [HIUBiIyadbHA TOMUJIKOBA II€PEKOHA-
HICTh Y HEUMHHOCTI 3aKOHOJIJaBUOTO aKTa UM B HOTO
He3aCTOCOBHOCTI /0 TMIOBEiHKY IIJIATHUKA ITOBETiHKYI
€ I0PUINYHOI0 MTOMUIKO0.0. Taka IopuInyHa IOMUIKA
He € PeJIeBaHTHOIO JIJIA BCTAHOBJEHHA BUHU 3TifIHO 31
ct. 239(1)(d)» (m. 58, 59 pimrenns).

Sk mami momae cyn, «€ Baromi IPUYWHU AJIA PO3-
MeKYBaHHSA MiK OOBUHYBaue€HUM, SKWH IIOMUJIKO-
BO IIEPEKOHAHWI, IO BiH YW BOHA AOTPUMYETHLCS
3akoHy, i1 00BUHYBaUeHUM, IKWUH CBiZOMO IOPYIIYE
3aKoH, aje MOMIJIKOBO MEPEKOHAHWH y TOMY, IO
Takuil 3aKoH € HeumHHuUM. llepmuii HamMaraeTbes
noTpuMyBaTHCh 3akoHy. [ToMmika 100 3aCTOCOB-
HOTO IIpaBa, 0COOIMBO Yy BUMATKAX CKJIAJHOCTI 3aKO0-
HOJIJaBCTBA, MOXKe JIOTiIYHO 3alepeuyBaTH BUHHICTH
(blameworthiness) y moseginmi ocobu. pyruii e
HaMaraeTbCs IiTKOPUTUCH BUMOTAaM 3aKOHOJaBCTBA,
OIHAK BHUPINIyE, AKi 3aKOHM MAIOTh BUKOHYBATHChH.
3amepeueHHs, 3aCHOBaHe Ha IOMUJIKOBiH IIepeKoHa-
HOCTi B YMHHOCTi 3aKOHO/JaBCTBA, IipUBaJIo 6 BepXo-
BeHCTBO mpaBa» (1. 60 pimmenHs).

Ha iz migcraBi cyn Bu3HAUUB, 10 IEPEKOHAHICTH
00BUHYBAUE€HOTO B TOMY, IIIO MOJATKOBE 3aKOHO/IAB-
CTBO He € YNHHUM, He CTOCYEThCS HOT0 BiAIIOBiZab-
mocTi 3a ct. 239(1)(d) ITA, 1110 mpusBeJIO [0 BigIpaB-
JIEHHA CIIPaBU HA MOBTOPHUH POBTJIAL Y CY/i IepIiol
iHCTAHITII uYepe3 MOBEeIEeHHA 10 CYAYy IPUCTEKHUX
BUKPHUBJIEHOI iH(popMaIlii Ha IepIIoMy eTarri posrJid-
oy (m. 62, 65 pimenHs).

BucnoBku. BukopucranHd OIiHHUX KaTeropiii,
SIK-OT «HeHaJeXHe BUKOHaHHS», y cT. 109 Ilogar-
KOBOTO KOJleKCy YKpaiHu BKasye Ha Te, 110 iCTOTHY
POJIb ¥ KOHTEKCTi IOJATIBIION0 POSBUTKY KOHITEIIITil
BUHU B ITOJATKOBOMY IIPABOIIOPYINEHH] HabyBaTuMe
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CyZoBa MPAKTHKA. Y IIbOMY KOHTEKCTi MOKe cTa-
HOBUTH 3HAUHWI iHTepec AOCBiJ KaHAJCHLKUX CY[iB
IIT0JI0 BCTAHOBJIEHHS JBOEJIEMEHTHOTO CKJANy BUHU
a00 BM3HAUEHHA BILINBY IOPUINYHUX IOMUJIOK UK
iX moemHAHHSA Ha BCTAHOBJIEHHSA HASIBHOCTI BUHU
B NifHHAX IJIATHUKIB mOZATKiB. Voro BUKOPUCTAH-
HI MOIJVIO O CIPHUATH BIPOBAIKEHHIO IePeBipeHnX
TPUBAJIUM JOCBiIOM 3aCTOCYBAaHHS Ta Mi€BUX IIiTXO0-
IiB 00pOTHOM 3 MOZATKOBMMHY IIPABOIOPYIIEHHIMU.
3amno3nuyeHHs BiAMOBIIHOTO JOCBiy Mae 000B’ A3K0BO
Bi0yBaTHCh 3 ypaxyBaHHAM BiIMiHHOCTE!N MiK Bif-
TOBiJHMMY HAIliOHAJTHLHUMH IPABOBUMU CHCTEMaMU
3arajioM i IoJaTKOBMM IIPaBOM BiJIIOBiZHUX IOPHC-
IUKII 30KpeMa.

Jimepamypa
1. Tepsiork O.B. IHCTUTYT BUHM Y IOZATKOBOMY IIpa-
Bi Yxpainu. Ilpaso i zpomadsanceke cycninvcmeo. 2014.
Ne 4. C. 54-68
2. Canada Revenue Agency. The CRA’s Criminal
Investigations Program is protecting Canadians and

the tax system. URL: https://www.canada.ca/en/
revenue-agency/campaigns/tax-cheating-consequences.
html#stry8 (mara ssepuenns: 25.09.2021)

3. OECD. Fighting Tax Crime — The Ten Global
Principles, Second Edition: Country Chapters. Paris:
OECD Publishing, 2021. 394 p.

4. Canadian Legal Information Institute. Income Tax
Act (R.S.C. (Revised Statutes of Canada), 1985, c. 1 (5th
Supp.)) URL: https://www.canlii.org/en/ca/laws/stat/
rsc-1985-c-1-5th-supp/latest/rsc-1985-c-1-5th-supp.
html (mata sBepuenns: 25.09.2021)

5. Canadian Legal Information Institute. R.v. Porisky,
2019 BCCA 159, 30.04.2019. URL: https://www.canlii.
org/en/bec/beca/doc/2019/  2019bccal59/2019becalsd9.
html (zara sBepuenus: 25.09.2021)

6. Canadian Legal Information Institute. R. v. Patry,
2018 BCSC 1524, 17.08.2018. URL: https://www.canlii.
org/en/be/besc/doc/2018/2018besc1524/2018besc1524.
html (zata sBepuenns: 25.09.2021)

7. Canadian Legal Information Institute. R. wv.
Klundert, 242 D.L.R. (4th) 644, 18.02.2004. URL:
https://www.canlii.org/en/on/onca/doc/2004/
2004canlii21268/2004canlii21268.html (zaTa sBepHeH-
ua: 25.09.2021)



68 Juris Europensis Scientia

KPUMIHAJIBHE ITPABO TA KPUMIHOJIOTI'TS;
KPUMIHAJIbBHO-BUKOHABYE ITPABO

YIK 343.2

0.J1.Iseanosa

acnipanm kKagedpu npasa ma nyo6aitH020 A0MIHICMPYBAHHA
Mapiynoavcokozo depicasrozo yrisepcumemy
orcid.org/0000-0003-3551-1778

HACHJILCTBO TA HOT0 BIIJIUB HA PO3BUTOK TA ®OPMYBAHHA OCOBUCTOCTI TUTHHA

Ilep:xaBHA TOJTiTHKA, 0COOJIMBO B COIiasNbHil cepi, Mae 30cepelKyBaTuCh HA CTBOPEHHI TiMHUX YMOB KUTTS Ta
BHCOKOTO PiBHSA J0OPOOYTY He JIHUIle B HUHIIIHBOTO MOKOJIIHHA, a I y npuiigernasoro. [Ipobaema HacHIbCTBA HAL JiTHMU
€ aKTyaJbHOI0 B ychoMy cBiTi. HacuabcTBO HaA JiTHbMU MOJKe BUABJIATH 3B’ 30K MiK 3aTaJlbHUM 3POCTAHHAM KiTbKOCTi
TaKUX BUIAJKiB, AKi BUBHAUAIOTHCA B CYCHiIbeTBi. OQHUM i3 IPiOPUTETHUX HAIPAMIB COIiaIbHOI MOMITHKY JeP:KaBU
€ BUBHAUEHHS HANIPAMIB 60pOTHOM 31 3JI0UMHHUMU BUSBAMY HACUJIbCTBA HAJ AiThbMU. YKpPaiHChKe CYCIiIHCTBO IOYAIO
ycBimommoBaT ()aKT TOTO, HACKIMBKYM HACUILCTBO € TOIMUPEHUM ABUINEM Ta K BOHO MOKe TPaBMYBATH MCUXiUHMI
craH guTuHu. [liTH 1y2Ke YacTo COPOMIISATHCS FOBOPUTH IIPO (DAKTH, CIIPSAMOBAHI Ha CKOEHHSA HAJ HUMU HACUIbHUIBKUX
nii. BaxawBo BKasaTu, 10 OCHOBHOIO IPUYMHOI0 HE3BEPHEHHSA [IiTel 10 TPaBOOXOPOHHMX OPraHiB € 3arpo3a 3i CTOpoHu
KPUBIHUKA, KA MMOJATaE B TOMY, IO BiH MOMCTUTLCA 34 Te, 110 JUTHUHA PO3IOBijga PO 00CTaBUHU, AKi 3 HUMU Big0y-
aucd. TakuM YMHOM, IUTHHA CTA€ CIiBYYACHUKOM IUX IOAIH (IK Y POJi KepTBU, TakK i B poJii ocodu, AKa BUMHSE IIi
30unHM). K0 AUTHHA CTAE€ YIACHUKOM IIMX IOAill, TO MOTPiOHO 3p03yMiTH, SK B3araji JUTHHA IOTpamuIa g0 Ifiei
KOMIaHii i 1110 BOHA MO’Ke IepesKIBaTH, KOJIU CTae CBifKOM 31ounny. [litu — e ocobnuBi cBifKHU, AKi Yepes CBill pO3BU-
TOK Ta KOTHITMBHI HABUYKY MOKYTb 3aJIeKATH BiJi TMX, XTO iX BuX0Bye. ToMy KpUMiHAIBHO-IIPaBOBA XapaKTepPUCTHKA
B KPUMIiHATICTUYHUX aCIeKTaX I0J0 3amo0iraHHA HACUJIbHUIIBKIM JisiM CTOCOBHO IWTWHU BU3HAUAETHCH IEPIKABOIO,
IT10 € OJHUM i3 TOJIOBHUX 3aBJaHb, AKi BOHA mepes co00i0 cTaBUTh. II0TPiOHO BIOCKOHAIUTH 3aX0[1 TPABOBOTO 3aXUCTY
IiTell BiJf HACWJIBCTBA, II[00 BUXOBATH 3[J0POBE CYCIILIbLCTBO.

Knwuyosi crosa: putuHa, HACUIBCTBO, CTPAX, IICUXOJOTIYHMI CTaH, CeKCyaabHe HaCUIbCTBO.

Ivanova O. L. VIOLENCE AND ITS INFLUENCE ON THE DEVELOPMENT AND FORMATION OF THE CHILD’S
PERSONALITY

Public policy, especially in the social sphere, should focus on creating decent living conditions and a high level of well-
being not only for the current but also for future generations. The problem of violence against children is very relevant
around the world. Violence against children can be linked to the overall increase in the number of cases identified in
society. One of the priority areas of the state’s social policy is to identify areas that will be aimed at combating criminal
acts of violence against children. Ukrainian society has become aware of the prevalence of violence in various forms and
how it can traumatize a child’s mental state. Children are often ashamed to tell the facts that are aimed at committing
violence against them. It is important to point out that the main reason for not bringing children to law enforcement
is the threat from the abuser that he will take revenge for the fact that the child told about the circumstances that
happened to them. Thus, the child becomes an accomplice to these events both on the side of the victim and on the side of
the person who commits these crimes. If a child becomes a participant in these events, it is necessary to understand how
the child got into this company and that he may experience a coma and witness a crime. Children are special witnesses
who are guided through their development, and cognitive skills may depend on those who raise them. Therefore, the
criminal law characterization in the forensic aspects of the prevention of violence against a child is defined by the state
as one of the main tasks that it sets for itself. First of all, it is necessary to improve measures for the legal protection of
children from violence in order to cultivate a healthy society.

Key words: child, violence, fear, psychological state, sexual violence.

Huni gep:kaBa Ta CycHilbCTBO Mae BiZicTOOBATH
Ta 3aXuUINaT npasa futuHu. Cepes BaiKIMBUX IIPaB,
Ha dKi Jep:KkaBa Mae 3BepHYTHM yBary IIijJi uac BUXO-
BaHHS MOJIOZOTO HOKOJIHHS, € IPaBO Ha JKUTTI Ta
(isuuny HemoTopKauHicTb. [uTmMHA B O0yAB-IKOMY
BiIli Mae paBo HA 3aXUCT BiJf }KOPCTOKOTO IOBOIKEH-
HA Ta Ha Oes3meyHuil i 3mopoBuii po3BuToK. I1i mpasa
MOJKYTh IHOPYIIYBAaTHUCA, KOJM TUTHHA MHiIJaeThCs
Oyab-IKOMY 3 BUiB HACUILCTBA.

Y Ham yac mpo0OsiemMa 3aXMCTY JIiTel Bif »KOpPCTO-
KOTO IOBO[JKeHHS Ta HACUJILCTBA CTAa€ Bce OiabIm

aKTyasbHOW0. Tpeda BUSHAUNUTH, 1110 MOKE IifIafaTi
i came MOHATTS «KOPCTOKE IOBOIIKEHHS 3 JUTH-
HOMW0» . Ile moHATTA icHYBAJIO ITle 3 JaBHiX YaciB, KON
BBaAXKAJIOCd, 1[0 AUTHHA € BJACHICTIO 0aTHKiB 1 1m0
BOHM MAalOTh IIPABO PO3MOpsa:KkaTuca Heio. Ha roit
yac mo0yTyBasa JyMKa Ipo Te, 0 HaCUJIbHUIbKI mil
MalOTh IIPUPOAHI CKJIAZHUKU IIPOIECiB BUXOBAHHI,
TOMY 3 UMK 3a00pPOHAMU, SKi MOKYTH OTOTOMKHIO-
BaTU TOKapaHHd, Ie 0yJ0o HeoOXimHo, 1100 AuTHHA
3acBoina comianeHi HOpMU [1, c. 56]. Huni gurmnHa
3axwuIleHa 3aK0OHOM, TOMY HaBiTh 0aThbKH, AKi BUNHS-
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I0Th HACUJIBCTBO HAa JUTUHOIO, IOBUHHI HECTU KPUMi-
HaJIbHY BigmoBigambHicTh. JHOpCTOKE MOBOMKEHHS
3 TUTHUHOIO € TJI00AJbHOI0 MpoOJIeMoto i3 cepiio3HuU-
MU JKUTTEBUMHU Haciaigramu. HuHiI mpepcraBHEHKHN
pisHUX COIiaJbHUX HAIPAMIB CXOAATHCSI HA IYMIIi,
[0 TATOTeHHUH BILINB (Pi3MUHOr0, CEKCYaTbHOTO Ta
MICAXOJIOTIYHOTO HACUJIBCTBA HA PO3BUTOK AUTUHU
MOXKe MaTH CTPAIIHi HACHIAKM AJIA ICUXiUHOTrO CTa-
HY JUTHHH.

JKopcToke mOBOMKEHHA 3 TUTHHOIO € CKJIATHOIO
mpobieMor0, Ky MOTPiOHO BMBUATKM He HA HAYKO-
BOMY, a Ha IOJITHYHOMY Ta COI[iaJIbHOMY PiBHAX.
BucyBanuch uncienHi reopii, mob moACHUTH KOPCTO-
Ke TOBOMKeHHA 0aThKiB i3 murtmuoi0. Ile crocyers-
cd TCUXO0JIOTIiUHOTO (DaKTy, AKMWI BU3HAUAE PUBUKU
HACHJIBCTBA IIIOZO AiTeli. AJle BAPTO BKA3aTHU HA Te, 110
JUTHAHA caMa MOXKe CIPUATH (Gi3sUUYHOMY Ta ICUXOJIO-
TiYHOMY HACHJIBCTBY CBOIM arpeCMBHUM CTABJIECHHAM
IO CYCIILIBLCTBA, B AKOMY BOHA 1IepebyBae [2, ¢. 34].

Taxum unHOM, MTPO0IEeMATHKA BUBUCHHS HACUIb-
CTBa MO0 JUTHHU BUMarae HOBUX HOCTiJHUIBKUX
TiX0AiB M0 BUBUEHHS 0CO0U, AKA BUMHSIE HACHUJID-
HUIBKI fil, Ta Mae BUBHAUNTH, UM OyJa Id JOIUHA
B IUTHUHCTBI KePTBOIO 1 UM He TepeHece CBOI AUTH-
Y} cTpaxu B Aopocie KuTtd. Haitbiabmn BpasnuBu-
MU 710 BUABY OyIb-IKOTO BUAY HACUJIBCTBA € AiTH,
0CO0JIMBO KPUTHUUYHUM € JOIIKIIBHMEI Ta MiAJIiTKO-
BUH Tepiofn, AKi po3raAaaTh AK BiKOBUM pUBUK,
AKUHE MOKe OyTY CIIPIMOBAHUY Ha CKOEHHS HACUJIb-
cTBa 400 AKOroCh iHITOTO 30uuHy. [[y:Ke CKJIamHO
BUBHAUUTH, IO IOTaHAa IOBeJiHKA AUTUHY € BUABOM
JKOPCTOKOTO TOBOMKEeHHA 31 cTOpoHU OaThKiB a60
cycmisbcTBa. JJaHMMY Ha1liOHAJBHOTO HOCTi[KeHHA
BU3HAUEHO, 10 Maiike y 25% miteit Oyau TpymHO-
IITi B IOBEAIHIII, IT[0 CIPUAJIO CKOEHHIO HAJl TUTHHOIO
HACUJILHUILKUX Till.

IlonemaBHa mpobaeMy HaCUIbCTBA HAJ TiTbMU BCi
3aMOBUYBAJH, 110 0YJI0 Ay:Ke BEIUKOI IIpo0IeMoro,
AKY He MOKHa 0yJI0O BUHECTU Ha 00roBopeHHA. I 1e
He JJaBaJI0 MOKJIMBOCTI BUBHAUUTH TOH (haKT, IO IIA
mpobJeMa € cepitosHo i 1o ii moTpidHO 00TOBOPIO-
BaTH, a He 3aMOBUYBATH, IOTPiOHO MIYKATH ILIAXH,
AKi 3am00iraTMMyTh HACUILCTBY B OyIb-AKUX cepax
JKUTTA. Byu nmpoBeseHi JOCTiIKeHH 010 HACHUIb-
CTBa HAJ JiTbMM 31 CTOPOHHU JOPOCJINX, IO JO3BO-
JIAJI0 BUBHAYUUTH, 110 Oisibire 60% omuraHux Oyau
IepeKoHaHi y BUMIPaBAaHOCTi BUKOPUCTAHUX 3aX0/IiB
(iswunOTO BITMBY. BOHM BBasKamu HEOOXiMHUMU Ta
e)eKTUBHUMU TaKi 3axomu, dKki OyAyTh CIpPAMOBA-
Hi Ha KOHTPOJb AuTAY0l moBeninku. Cepes mpuumH,
AKi TPOBOKYIOTH JOPOCJTHX B3aCTOCOBYBATH 3aco0u
(pisrUHOTO BIIMBY I[OJ0 ANTHUHY, BUSHAUAIOTH TaKi,
SK IOraHa IOBeIiHKa, HEYBAKHICTh, ITOTaHi OIiHKY,
HEeBUKOHAHHS IOKJaJeHNX 000B’I3KiB 1I0J0 JOTPHU-
MaHHA MpaBuUJI, AKi BCTAHOBJIOIOCA B POANHI, /e po-
JKUBAE TUTUHA.

17% omuraHHX 3aCTOCOBYIOTH a00 CXBAJIOIOTH
3acTocyBaHHA (pidmuHOro a60 MOPATBLHOTO HACHJIb-

cTBa I[OJ0 AWTHHH, i3 HuX 13% mireil migmaroThes
MICUXOJIOTIYHOMY a00 (hismuHOMY HACUJILCTBY 3i CTO-
POHU IOPOCJIHUX 3a IOoTaHe HaBUaHHSI. BUKOPUCTOBY-
I0UH IIe IOKapaHHd, 6aThKM YacTO IIPUXOBYIOTh CBOL
Hemoiku abo auraui Tpasmu. Ili maHi 103BOIAIOTH
3poOUTH BUCHOBKM, IT0 (hismuyHE HACUJILCTBO, AKE
3aCTOCOBYETHCA O AUTUHU, € AOCUTH IOIINPEHUM,
TOMY IO TiTH 3aje’KaTb BiJi AOPOCIUX, IO MOKeE
CIPUATH BU3HAUEHHIO TAKOTO TEePMiHA, AK «3abuTa
OUTHHAY .

JHopcTorke MOBOM:KEHHA 3 TUTHUHOI MOXKe 3aB-
JTaBaTU CTPaKJaHb AiTAM Ta iXHiM ciM’aM Ta cupu-
YUHATU CKJanHi Hachigku. Ile MoKe mpusBecTu 10
BUHUKHEHHS CTPeCY, AKUH MoKe OyTH 0B’ A3aHMi i3
MOPYIIeHHIM PAHHBOTO PO3BUTKY MO3KY [3, ¢. 256].

Y mopasbIioMy MosKe 6YTH 3aTp03010 BUHUKHEH-
HA 1mpoOieM, SKi 3yMOBIOBATHUMYTH HACUJILCTBO
abo mempeciio, AKa B MOJAJNBIIOMY MOXKE IEPEPOCTH
B OKUpPIiHHA Ta HesallJlaHOBaHY BariTHicTs. Hop-
CTOKe TOBOJKEHHA 3 AUTUHOI0 MOKe IIPUBBECTH 0
PO3BUTKY CEpIIEeBO-CyIUHHUX 3aXBOPIOBaHbL ab0 10
BUHUKHEHHA OHKOJIOTiYHOTO 3aXBOPIOBaHHHA, III0
MOKe BUHUKATHU Ha IIcuxoJoriunomy piBHi. He menIII
CEepPHO3HNMY Ta HETAaTUBHUMHU € HACHIIIKU CeKCyasb-
HOTO HACHJILCTBA, AKi OYJIO MEePeKUTO B AUTIUOMY
Bimi. CrarucTuuHi JaHi I[040 IHOTO IUTAHHS AY:Ke
BPAaBJIMBi, TOMY ITT0 ’KePTBAMY TaKUX 3JIOUMHIB € TiTH
TOIIKIIBLHOTO BiKY Bif 8 10 5 POKiB, aje mocTpaia-
TH BiJl TAKOTO BUIY HACUJIbCTBA MOXKYTB i IiTH 3HAY-
HO crapmioro Biky (Big 13—-14 poxkiB). OueBummHUM
€ Toii (haKT, 110 B OyAb-AKi#l cuTyamii ;kepTBa TaKoro
3JIOYMHY TIePeKMBaE JIeKibKa HaCUIbCTB OJJHOUACHO
[4, c. 54]. I1a mpobsema € GiMbII AKTYaJIbHOIO0, TOMY
il mpuOinIAeThCA MOCUTH MUJIbHA yBara 3i CTOPOHU
JIep:KaBu Ta CYCIOiIbcTBA. HaROigbII IPHXOBAHOIO
(hopMOI0 CEeKCyaJbHOI'O HACHUJIBCTBA € HACUJIBCTBO
B popuHi. ¥ 75% BumankiB r'BaaTiBHHKK 3HAHOMI
3i cBOiMM :KepTBaMu, BOHU IepedyBaiOTh ¥ TiCHOMY
3B’A3KY 3 OUTHHOWI abo0 ixmimu Oarbkamu. ¥ 45%
BUNAJKIiB AWTWHA HA MOMEHT BUMHEHHA HAJ HElo
CeKCYaJbHOTO HACUJILCTBA mepe0yBae 3i 3JI0UMHIIEM
y TicHOMY popuHHOMY 3B’aA3Ky, Vv 30% Bumagkis
IUTHHA He 3HAOMa 3i CBOIM KPUBIHUKOM.

Coriosoriune JOCTiAKeHHA IOKasye, IO IiTH,
AKi CTAlOTh JKepPTBAMM CEKCYaJbHOT'O0 HACUJILCTBA,
3 BiKOM y 7 pasiB yacrilre 3JI0BXKMBAIOTE aJKOT0JIEM
Ta HAPKOTUKaMU, IT[0 TOBOPUTH PO Te, IO KepTBa
TepesknBae CKOEHMHN HajJ HUM BJ0YMH HAOMUHIII.
60-80% mimmiTkiB TiKaOTH i3 ZOMY, IO MOXE IPHU-
3BECTH JI0 TPariuHUX MOfii, AKi YacTO 3aBEPIITYIOTh-
ca cyinumom. 98% miBUaT CTAIOTH JIEMKOLOCTYIHIMU,
1110 MO2Ke TOBOPUTH ITPO Te, 1[0 BOHY Y BiIli MaJIeHbKOI
IUTWHY IIepPeHec]n ceKeyalbHe HacuabCTBO. o Toro
K CHOTOMHI TUTHHA MOJKe BBasKaTH, IO IA CUTyaIlid
€ TOBCAKAEHHOIO i 1o ii moTpibHO cupuiiMaTu 0Ge3
Oyab-aKoi HeOe3meKn.

TakuM UYMHOM, JOCTIZHMKH IIiei mpoOseMu BBa-
JKalOTh, 1[0 IIePEKNUTe B JUTUHCTBI HACUILCTBO MOKE
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OyTu cnenupivHo Mo3HAUEHNM Ha PisHUX (PaxTopax
TOJAJBINOr0 KUTTA AuTHHU. Ocobm, AKI MOMXKYTh
BUMHATH HACUJIBHUIIBKI Ail OO0 TUTHHU, € ICUXiU-
HO 3JI0POBMMM, BOHU PO3YMilOTh, II[0 POOJIATH, aje
He MOMKYTb 3aBaJUTH CBOIM mOoTpedaM, sSKi BUHUKA-
10Thb Ha (hisiosoriumomMy abo ICHXOJOTiUYHOMY PiBHIL
[5, c. 58]. Ilitu, aKi mepeHecIN PisHi BUAM HACUJIb-
cTBa B OyIb-IKOMY Billi, MOKYTh BiuyBaT TPYyIHO-
IITi B colriasrisartii, mo Mosxe MpU3BeCTH 0 IOTipIITeH-
HS K PO3YMOBOTI0, TaK i IICMXOJIOTIYHOTO CTAHY.

Haii6ineimn yHiBepCATBLHOIO Ta CKJIATHOIO PEAKIIi-
€10 Ha Oyab-AKe HACWJIBCTBO € HU3bKA CAMOOIIIHKA,
dKa COpUsAe BUHUKHEHHIO IICUXOJIOTiYHOTO IIOPY-
IIIeHH, PO ITI0 CBiUaTh Jempecii Ta pisHi mpuctymnu
3aHEIOKOEHH, KOJU JUTHHA BiguyBae cebe caMoT-
HBOI0. BupinienHsa mux mpo6ieM KepTBU HACUIbCTBA
Haluacrime IIyKalTh Y KPUMiHAJIBHOMY CEPeOBU-
IITi, e TaKi /K "KepTBU BiKe 3HAUIILIN 3aXUCT, 110 (hop-
My€ B HUX HETaTHBHi pucH, AKi BOHM HaMaraioThCsA
3aCTOCYBATH B TOBCAKJEHHOMY JKHUTTi.

Takum uwmHOM, OyAb-Ka CHUTyallid, B AKii
ONMHAETbCA OUTHUHA, MA€ MOJi()aKTOPHUI Xapak-
Tep. BUHUKae TUTAaHHSA IPO Te, Y MOKe IepeKu-
Te CeKCyalbHe HACHUJILCTBO BBAMKATUCI TPABMOIO
B IOZaJbIIOMY KUTTi. OfHAK AONMIKiIbHMUE Ta Mif-
JITKOBUY BiK yBasKarmTh IEPiOOM, KOJU BUHUKAE
Take SBHUINE, AK «BiKOBi pHU3WKM IMOJ0 HACHUJIb-
cTBa», ToMy (hisuuHe, ICUXO0JOTiuHe a00 CeKCYahb-
He HACUJBCTBO INMOAO TUTWHU MOKE 3aBIaTU PYH-
HiBHOT0 BILINBY Ha €MOI[ifiHO HeCTablIbHY MCUXIKY
nutunu [6, c. 61]. Crpax i TpuBora, AKi BUHUKAOTH
BiJl mepeHeceHOro HACUJIbCTBA, CIOHYKAIOTE JIIOIH-
HY 0 BKJIIOUEHHS MeXaHi3MiB ICHXO0JOTiYHOTO
BaxXUCTy, AKi HA IOUATKY Jil0Th He 30BCIiM yCBifloM-
JIEHO, K i B JeIKUMX BUMAAKAaX, 110 BU3HAUYAETHCS
CIeIiaJILHOI0 CHCTEeMOI0 crabinizamil ocoducTocTi,
daKa Oyme cIpsaMoBaHa Ha OTOPO/KEeHHA CBiZOMOCTL
BiJl HEIPUEMHUX TIepe:KUBaHb, 110 MOKYTh TPABMY-
BaTH ICUXIUHUM CTAH JUTUHHU Ta BUSHAUUTHU TPUBO-
Iy i ;mcKoM@opT 3i CTOPOHU CYCHiJbCTBA. 3aBIAH-
HA Iep:KaBy — 3aXUINATHU JiTel Bif HACUIbHUIbKUX
mocATaHb Ta KOPCTOKOCTI i 3amobiraTu HaCTaHHIO
TaKol 3JI0YMHHOCTI.

Ilo KOMILTIEKCHOTO WigxXomy IoA0 3amodiraHuA
HACHJIBCTBY MOKHA 3apaxyBaTH PoOOTY IPaBOOXO-
POHHUX OpraHiB, AKi MOBMHHI BiJCTEXYyBaTH Taki

3JIOUWHY, HAaJJaBaTH MOSCHEHHA IIOA0 poOOTH iHITIX
CTPYKTYp, fAKi safgigni B samobiraHHi HaCHJILCTBY
mono auTuHU. IIpobieMa yCyHeHHS HACUJIbCTBA
Mo:Ke OyTH yCKJIagHeHa TUM, Io OijgbIna yacTwHAa
JKepPTB HACUJbCTBA — BUXIfIi 3 coImiaJbHO Bpasju-
BUX BEPCTB HacejJeHHs. HamgaHHS TOIOMOTH KepT-
BaM HACHUJIBCTBA 3i CTOPOHU BiATIOBIIHWX OpraHiB
MOKe BH3HAUATH TOJIOBHI B3aBIAHHS, AKi MOMXKYThb
OyTu cupsaMoBaHI Ha MaKCcUMaJbHe 3HUKEHHS a0bo
MTOBHE YCYHEHHA MOKJIMBUX HACTITKIB I€PEHECEHOTO
HACHJILCTBA. 3TiTHO 3 UM MOKYTh OyTHU BIKHUTI 3aX0-
I 010 IPUIINHEeHHI HaCUIbHUITbKUX Til.

IIpobmema ycyHeHHsS HACHJILCTBA MOMKe OyTH
YCKJIagHeHa THM, I110 01iIbI1a YaCTUHA JKePTB HACUIb-
CTBa — BUXIiJIIi 3 COIiaJIbHO BPA3JMBUX BEPCTB HAace-
genHa. I[lo6 BupimuTu 10 mpobaemy, IOTPi6HO
BUBHAUUTHU AJITOPUTM PO6OTH 3 OaTbKaMU, TiTH AKUX
OyJiu KepTBaMM HACHJIbCTBA. IIoTpi6HO He 3BUHYBA-
yyBaTHu 0aThKiB, AKi HEe MOKYTh HECTH BiJIIOBiJab-
HicTh 3a Aii cBOiX gmiTei, a po3’ACHIOBATH Ti UM iHIIL
(hakTopu, IO JOMOMOMKYTH YHEMOMKJIWBUTH BiImo-
BiZiHi He3aKOHHI [1ii, AKi MOKYTb TpanuTUCcA 3 iXHi-
mu fgitbMu. Ile Bce MOKHA 3MIHICHUTY 38 YMOB, AKIIIO
HABUUTHCSI PO3MOBJIATH Ta BIAEMOIIATH 3 JUTHHOO.
HaBuurucsa He TiTbKM UyTH, a 1 CIIyXaTH «JTIOAUHY»,
X0ua IIe IIle 30BCiM MajieHbKa TUTWHA, AKa He MOMXKe
POS3IOBicTH, IO 3 HEI TPAMUIOCT, a MOXe TiIbKU
JTOHECTH OO CBOT'O CIiBPO3MOBHHKA AKiCh 0e3TJIy3mi
(haxTH, 10 AKUX MU, JOPOCJi, MOBUHHI IPUCIyXaTHU-
cd, TOBAXKAI0YM IXHill BHYTPIiNIHiH CBIT.
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HOHATTA TA POJIb OPI‘AHISAHIFIHOI‘O 3ABE3IIEYEHHS B PEAJII3AIIII
IOBEHAJIBHOI AHTHAEBIAHTHOI KPUMIHOJIOTTYHOI IIQOJITURY NJEPFKABU

CraTTio IPUCBAYEHO OPraHisaiffHuM MTUTAHHAM 3a00iraHH I0BeHANbHIN 3JI0YNHHOCTI AK Ipo0aeMi 3araaibHOIED-
JKaBHOTO xapakTepy. OuiKyBaTy MO3UTUBHOI TUHAMIKY y 3HUKEHHI PiBHSA 1IHOTO HETATUBHOTO ABHUINA Y KpaiHi MoKHA
JIMIIIE 32 YMOBY IIPAKTUYHOTO BTiJIeHHA KOHKPETHNX 3aX0/iB BiAmoBigHOl mosituku. Kpuminosoriuni 3HaHHS PO XapakK-
TepHi pucu i 0co0JIMBOCTI JeMopaJtisarii Ta KpuMiHarisalii fiTeit 3yMOBJIIOIOTH IIPOBECHHS B [eP:KaBi He JIUIIE aHTH-
KPUMiHAJIBHOI, a i IiJecnpaMoBaHoi Ta e(eKTUBHOI I0BeHAIBHOI aHTUAEBIaHTHOI KPUMiHOJIOTiUHOI MOMITHKY, Heo0Xi-
HOI0 YMOBOIO AKOI € HaJle;KHe opraHisaiiiiHne 3abesmneueHHs JifJbHOCTI Jep:KaBHUX OPraHiB i rpoMajchKUX 00’ €JHAHD
y cepi 3amobiraHHs I0BeHANbHIN 3JIOUMHHOCTI.

Emmipuunoio 6a30t0 JOCTi[KeHHS CTaIl HAYKOBI Mpalli BUeHUX y rajiysi KpuMminoJorii Ta agMidicTpaTrBHOTO IpaBa.
3aBAAKY IOEIHAHHIO 3aTaIbHOHAYKOBHUX i CIEIliaJbHUX METOMIB Ii3HAHHS, 30KpeMa AiaJeKTUUHOr0, (OPMaIbHO-I0PH-
JUYHOTO, MTOPIBHSAJIBLHOTO aHANIBY ¥ CHHTE3y, aBTOPOBi BAAJIOCA ONMpAIllOBaTH HAABHUE y MPABOBill HAYII eMIipUYHUI
MaTepiaj Ta OTpEMATH BJIACHI HAYKOBi BUCHOBKHY, 1[0 KOPEIIOIOTHCS 3 METOIO i 3aBIAHHAME CTATTi.

3a3HAUeHO, 1110 PO3MOPOIIEHICTD (38 YNCIEHHUMY HATIPAMAMY Ta PiBHAMY MPoDiTaKTUKY) 3aBAaHb ¥ cdepi 3amobi-
TaHHS I0BeHAJBHIN 3JI0UMHHOCTI BUMarae HeabuAKMX OPTraHisaliliHuX 3yCUJIb MO0 3a0e3eUeHHs CUCTEMHOI Ta eeK-
THUBHOI AiAJLHOCTI PI3HUX 32 IPABOBUM CTATyCOM i HaO0POM IIOBHOBAKEeHb Cy0 €KTiB Ta iHIINX YUACHUKIB IILOTO IIPOLIECY.

IIpomonyeThcs aBTOPChKE BU3HAUEHHS OpTaHisallifiHoro 3a0esmeueHHA MiANBHOCTI Jep:KaBHUX OpPraHiB i rpomap-
CchbKUX 00’eHAHD V 3a3HauUeHiil cdepi mpaBoBigHocuu. Harosomyerscs Ha TOMY, 10 OpraHisamiiine 3abesmneueHHs Mae
TOMAaTKOBUH (IOTOMIiMKHMIT) XapaKTep CTOCOBHO 6e3mocepefHbo KPUMiHOMOTiUHOI (3amo6iskHOI) AiAMTbHOCTI Cy0’€KTiB
3amo0iranus 0BeHAIbHIHN 3JI0UMHHOCTI, IPOTE € 000B’ I3K0BOIO Ta HEO0XiHO YMOBOIO I1d e(DeKTUBHOI peaisarii oBe-
HAJIbHOI aHTH/IeBiaHTHOI (KPUMiHOJIOTIUHOI) OJMITUKY B IeP:KaBi.

Katouosi crosa: mutrHa, TPaBOIOPYIIEHHSA, I0BeHAIbHA 3J0YNHHICTD, 3am00iranHsd, opraHisamiiine sabesmeuenms,
Iep:KaBHA IMOJIITUKA.

Syzonenko A. S. THE CONCEPT AND ROLE OF ORGANIZATIONAL SUPPORT IN THE REALISATION OF THE
JUVENILE ANTI-DEVIANT CRIMINOLOGICAL POLICY OF THE STATE

The article is devoted to organizational issues of juvenile delinquency prevention as a nationwide problem. It is
possible to expect positive dynamics in reducing the level of this negative phenomenon in the country only under the
condition of practical implementation of specific policy measures. Criminological knowledge about the characteristics
and features of demoralization and criminalization of children determines not only anti-criminal, but purposeful and
effective juvenile anti-deviant criminological policy of state bodies, as a prerequisite for which is proper organizational
support of government agencies and public associations in the prevention of juvenile delinquency.

The empirical basis of the study is the scientific developments of scientists in the field of criminology and
administrative law. Thanks to a combination of general scientific and special methods of cognition, in particular
dialectical, formal-legal, comparative analysis and synthesis, it was possible to study the empirical material available
in legal science and to obtain own scientific findings that correlate with the purpose and objectives of the article.

It is noted that the dispersion (in terms of numbers and levels of prevention) of tasks in the field of juvenile
delinquency prevention requires considerable organizational efforts to ensure systematic and effective activities of
entities and other participants in this process, which are different in legal status and set of powers.

The author’s definition of organizational support of activity of state bodies and public associations in the specified
sphere of legal relationsissuggested. It isemphasized that organizational support has an additional (auxiliary) character
in relation to the direct criminological (preventive) activities of juvenile delinquency prevention entities. However,
it is a mandatory and necessary condition for the effective implementation of juvenile anti-deviant (criminological)
policy in the state.

Key words: child, offense, juvenile delinquency, prevention, organizational support, state policy.

ITocranoBka mpoo6aemu. [locaifKeHHA KPUMiHO-
JIOTiUHOI XapaKTepPUCTUKH I0BEHATIbHOI 3JI0UMHHOCTL
(oco0u HEMOBHOJITHBOTO J€BiaHTa) CTAHOBUTH HAY-
KOBHUI iHTEpec Ta Mae IPaKTUUHY IIHHICTD 3 OTVIATY
HAa Te, 10 CTBOPIOE OiJIBII TOBHE YABJIEHHS PO IeTep-
MiHaHTH I[bOT'0 COI[iaJbHOT0 ABUINA, JAE MOKINBICTE
IIPOTHO3YBATH TOAAJBIIN TeHIEHI[iI oro TMHAMIKH,
JaBaTU OIIHKY e(eKTHUBHOCTI aHTUKPUMiHAJIbLHOI

© A. C. Cusonenko, 2021

moiTuKu B gep:kaBi. IIpore ouikyBaTm mo3uTHB-
HUX 3MiH y KiIbKiCHUX i AKiCHUX MOKa3HMUKAX IIhO-
r0 HEeraTMBHOTO ABUINA Y KpaiHi MOKHA JIUIIe 3a
pesyJbTaTaMy NMPAKTUYHOTO BTiJIEHHS KOHKDPETHUX
3aX0/iB BifTOBigHOI IOTITHKY.

CrocoBHO AHTUKPUMiHAIBHOI MOJTiTUKHA
B. Tl'onoBkin 3a3Hauae, 1110 BOHA HA JOKTPUHAJIBHOMY
PiBHI 3aKpimItoe TPUHITMIIOB] MiAX0AM Ta IpiopuTe-
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TH JiSIBHOCTI Iep:KaBu IIOJ0 PO3B’A3aHHS HA TPHU-
BaJIMit yac TaKoi CyCIiJIbHO 3HAUYIIOI MpodaeMu, K
BaxXWCT iHTEPeciB JIOJWHU, JeP:KABUA 1 CYCIiIbCTBA
Bix 3moumuHOCTI Ta ii mposasiB. Came Bin edeKTus-
HOCTi BaCTOCYBaHHA AHTHMKPUMIiHAJbHOTO 3aKOHO-
JTABCTBA TPABOOXOPOHHUMH ¥ CYJOBUMH OPTaHAMU
Ta OB’ SI3aHOTO i3 MM PiBHS AOBipM IpoMajsH IO
OpraHiB Jiep:KaBHOI BIAAU K Cy0’€KTa 3aXUCTY IXHiX
mpaB i cBo6OZ Bif TPOTHIPABHUX IIOCATAHb 3aJe-
JKUTH 3JATHICTD epKaBU BILIUBATH HA 3JIOUMHHICTH
[1,c.308-313].

AHani3 ocrtaHHIX mocTimKeHs i myOmikamii.
3asHaueHa mpo0JeMaTHKa OXOILTIOE AeKiJbKa KJIo-
YOBUX IIPABOBUX IHCTUTYTIB i KaTeropii, AKki pisHOIO
Mipoto BimoOpaskeHi y mpaBoBiit Haymi. YHaCTiZOK
03HAOMJIEHHS 3i 3MiCTOM YHWCJIEHHWX NTyOJIiKarriit
Ha I[I0 TeMy MOKEMO BUIIJINTHU IPi3BUIA TUX aBTO-
piB, poboTu AKMX OyJIM BUKOPUCTAHI B HOCTiMI:KeHH]
3a TEBHUMH KpuTrepiaMu. 30KpeMa, HayKOBi Impa-
ui M. Bapamoscbkoro, M. BecemoBa, B. Tominm,
B. T'onmoBkina, B. Mankosa, T. Pekynenxko [1; 2; 3;
4; 5; 6] cranu y mpuroi mig yac 3’ sscyBaHHA HAWKpa-
oro (opMAaTy Aep:KaBHOI MOIITHKY A 3amobiraH-
HA IOBEHAJNbHIN 3j0umHHOCT; pobotu A. J[:Ky:xKu,
0. IIxyxu, A. 3akamioka, 1. Imenka, A. Jlemyxa,
0. JIutuBunosa, C. IToBoxomnsroi, M. Caipina [7; 8;
9; 10; 11; 12; 13; 14] — gna 3’sscyBaHHA POJi i 0co-
OamBocTell (DYHKITIOHYBaHHA CYy0 €KTiB 3amo0iKHOL
nmisabHocTi; po3Bigku II. IIpuiimauenka ta P. Ironi-
Ha [15] — ny1a BUBHAUEHHA NOHATTA Ta 3MiCTY OpTaHi-
3aIifiHoro 3a0e3meueHHs 3a3HAUCHOI JiAIbHOCTI IUX
cy0’eKTiB. ¥ CYKYIHOCTI BUKODUCTAHHS OCHOBHUX
MIOJIO}KEHb i BMCHOBKIB HAdBHMX HAYKOBUX pOOIT
JaJI0 3MOTY OL/IBIN BUBAKEHO MiJiHTH OO TEOPeTUY-
HOT'O OCMUCJIeHHS HaABHUX V Ii#l cepi mpobiem Ta
BUBHAUUTH POJb OpraHisamiiHOTo 3abes3leueHHs
B peaJisairii saraJapHOLEPKABHOTO 3a00iraHHsA 0Be-
HaJIbHii 8JI0YMHHOCTI B CyYaCHUX YMOBaX.

Mertoro cTaTTi € 3’sICyBaHHSA MOHATTS Ta 3HAUEH-
HS OpraHisamiiHoro sadesneueHHsa B JiAIbHOCTI Jep-
JKaBHUX OpraHiB i rpoMajachKux 00’emlHaHD y cdepi
3amo0iraHHa IOBEHANbHIN 3JOYMHHOCTI AK UYaCTUHU
peasisarii 0BeHAJIbHOI aHTHUIEBIaHTHOI KPHUMiHOJIO-
rivyHOI MOJITUKY B HAIIiH [eprKaBi.

Bukmax ocHoBHOro Martepiajgy. 3JIOYMHHICTH
HEMIOBHOJITHIX € 3yMOBJIEHUM COIliaJbHUMU TIPOTHU-
piuuaMy ¥ AeCTPYKTUBHICTIO COIiabHUX BiJHOCHH
CTIMKMM Ta B3aKOHOMIDHUM HETaTHMBHUM COIliaJib-
HO-TIpaBoBuUM sBuieM. OJHOUYACHO 3i 3IOUMHHICTIO
B I0BEHAJIbHOMY CEPEIOBUII IOITUPIOIOTHCA W iHIIi
CyNIyTHi il HeraTuBHI cOIliaJbHiI IPOABU: MUAITBO,
HapKOMaHisg, IPOCTUTYIIisS, OPOASKHUIITBO, 0e3/0-
MmHicTb. Ii acomianbai GopMu moBefiHKM miTeil Tic-
HO IIOB’A3aHi 31 3JI0YMHHICTIO: 3 OZHOTO OOKY, BOHU
€ (hakTopamMu, IPUYMHAMU Ta YMOBAaMU BUMHEHHA
MIPaBOIIOPYIIIeHh HETIOBHOJITHIMY, a 3 iHIITOTO — 3JI0-
yMHHA TOBeJiHKAa 3a3HaueHoi Kareropii ocib merep-
MiHy€ B iX cepefoBUIIi HaBeeHi BUIIle IOPOKHU I aco-

mianpHUH cnocid xutTa [2, ¢. 78]. € me oguH «OiK
Memaji» B IUX HEIMPOCTUX BimHOocmHax. HesBarkaio-
Y¥ HA MUPOKUH HAGip cy0 €KTiB i TeXHOJIOTiH 3aXu-
CTy TIpaB AiTel, HA MPaKTUIl JJA OCTaHHIX YacTO
BUHUKAIOTh 3aI'PO3JIMBi cuUTyallil, AKi OUeBUAHUMU
CTAIOTh JINIIIE B HAWOLMBII KPUTHUYHI i Hebe3meuHi
MOMEHTH (CeKCyastbHiI JoMaraHHd, Ki0epHacHib-
CTBO, OYyJiHT, BTATYBAaHHA Yy 3JOUMHHY IiAJbHICTH
yepes coIiaabHi Meperki Toiro). 3 immoro 60Ky, ycy-
HEHHS MOKJIMBUX 3aTPO3JIUBUX (PAKTOPiB I[UX CUTY-
amifi uepes oOMEeMKeHHS CIIJKYBaHHA (IK HAMKUBO,
TaKk i y BipTyaJabHOMY IIPOCTOPi), TOTAJbHUN KOH-
TPOJIb i3 60Ky 6ATHbKiB UM iHITKUX 0Ci0 MOMKYTH 00OMe-
JKYBaTH! IIPABO TUTHHU HA CAMOBHWPAKEHHS, 3aTpo-
Orixe, € KOH(IIIKT IpaB Ta iHTepeciB, KOHIIENTYAb-
He BUPIINeHHSI AKOTO Mae 3a0e3meunTn O6aJsaHc Mix
VHUKHEHHSIM 3aTpo3 KUTTIO, 3T0POB’ 10, HOPMAJILHO-
My PO3BUTKY AUTHHM Ta Ii CyuyacHOIO colriaisaiieio,
pearisalilo 3aKOHHMX iHTepeciB y pisHEHX c(epax
CYCIILIBHOTO JKUTTH. BigmoBigHo, 16atouu mpo mpasa
Ta iHTepecu IUTWHU, Iep:KaBa MOKe BIABATUC 1 10
3a00pOH, 00MeKeHb Ul 3000B’ A3aHb, AKi CTOCYIOTHCSA
AK HEMOBHOJITHIX, Tak i iHmMux GisvuyHUX 4u 10puU-
nmaHUX ocib [3, c. 367; 4, c. 54].

Hapenena 3axonomipricTs cmonykae M. Bapa-
HOBCBHKOTO TIOTVIAHYTH HA MPO(iJaKTHKY IOBEHAJb-
HOI B3JIOUMHHOCTI fAK HA YaCTMHY aHTHUJeBiaHTHOI
MOJIITUKK. YUeHWI HaroJIoIIye Ha TOMY, IO CBOE-
yacHe pPaHHE BUABJIEHHA Ta COIiaJbHO-TIPAKTUUHE
BUDiIlIeHHA B CYCIiJIbCTBI HA MaKpo- # MiKpocoli-
albHOMY, a TaKOoXK IiHAWBiZya bHO-0COOMCTiCHO-
My piBHAX 3a3HAUEHUX KPUMiHOT€HHUX ABUII Ma€
OyTy TOJIOBHUM HANPAMOM i IPeIMETHUM 3MiCTOM
CHCTEMH eKOHOMIUHWX, COIiaJbHUX, KYJbTYPHUX,
MOPaJbHUX, TPODiNaKTUUHUX Ta TPABOBUX 3aXO0/iB
I0BeHaJbHOI aHTUAeBiaHTHOI noaituku. 1la pidans-
HICTH OJHOYACHO € YACTHHOIO (& MOXKJIMBO, OiJbII
TMPaBUJILHO CKA3aTH «IepeTuHaeTsca» — A. C.) cori-
aJIbHOI IOJIITUKY Iep:KaBH Ta CYCIIiIbCTBA, OAHUM i3
MPiOpUTETHUX HANPAMIB COIiaJbHOTO YIIpaBIiHHA,
ToMYy ii 30008’ A3aHi BTiMOBATH B I[iIbHIM B3aeMogii
He JIMIIle CyAM Ta MPaBOOXOPOHHI opraHu, a ¥ immmi
OopraHu Jep:KaBHOI BJaayW, yCTaHOBU Ta B3akKJa-
IW OCBiTH, KYJBTYpH, CIIOPTY, OXOPOHU 3I0POB’d,
MOJIOJisKHI Ta iHIII rpoMajchbKi opranisaiii, saco-
0u macoBoi iH(opmarrii, cim’s, B3arasi Bci akTHUB-
HO HaJIAIIITOBAH] wieHH comiymy [2, c. 88—-89]. Tox
KPUMiHOJIOTiUHI 3HAHHA MPO XapaKTepHI pucH Ta
0c00JIMBOCT] I0BEHAJNBHOI 3JIOUMHHOCTI CTBOPIOIOTH
HeoOXifHe TMiATPYHTS AJA opraHisallii i mpoBegeHHSA
B JIepiKaBi He JuIlle aHTUKPUMiHAJIBbHOI, a ¥ IIije-
CIIpAMOBAaHOI Ta e()eKTUBHOI I0BEHAJIHHOI aHTU/IEBI-
aHTHOI KPUMiHOJIOTiUHOI MOJTITUKH.

PosnoporienicTs (32 UMCIEHHUMHU HANpPIMaMU
7 piBHAME mpo(dintaxkTuKM) 3aBHaHb y cdepi 3armmo-
OiraHHs IOBEHAJNBHIN BJIOUMHHOCTI BMMarae HeaOu-
AKUX OpraHisamifHMWX 3yCHMJIb IIOA0 3a0e3ImeueHHs



Bunyck 5, 2021

73

CHCTEMHOI Ta e()eKTUBHOI JiANBHOCTI pi3HUX 3a Ipa-
BOBHUM CTaTyCcoOM i HaGOpOM IIOBHOBAKEHb Cy0’€KTiB
Ta iHIMKUX YYaCHUKIB IIbOTO IIPOIIECY .

A. Jlemyx migxpecJioe, o0 METO0 OpraHisaliiHo-
ro 3abe3meueHH TPO(GiIaKTUYHOTO BUAY AiAIbHOCTL
€ CTBOPEHHS UiTKO CTPYKTYPOBAHOI cucTeMu Cy6’ K-
TiB BigmoBigHOTO BUAy mpodintakTuKu, 3abe3meueH-
HA YiTKOCTi B iX JiAJIbHOCTI, BCTAHOBJEHHS ITOBHO-
Ba)KeHb Ta PO3Me)KYBaHHA (DYHKIIN MiK OKpeMuMu
CTPYKTYpHUMU ejeMeHTaMHu. [0 cKJamy HOHATTA
«oprauizariiine 3a0e3meUeHHA» YUEHWH BKJIOUAE
TaKOXK 3MiMICHeHHA HAIVIAAY 3a MisdJbHICTIO IifAIo-
PAIKOBAaHUX OPraHiB, opraHisailito mepeBipKu BUKO-
HAHHS TPUUHATAX aKTiB Ta 0es3mocepemHI0 POOOTY
3 HACeJIEHHAM 3a/JId HOT0 3aIyUeHHA 10 MPaKTUYHO-
ro BUKOHAHHA KOHKDETHUX 3aBJaHb y cepi mpodi-
JIAKTUKY IPaBOIOPYIIeHb HA MiABioMUill TepuTopil
[11, c. 78]. Kpim Toro, opranizariiiiie 3a6esmneueHHs
IiSTBHOCTI Iep:KaBHUX OPTaHiB IOJISATA€ Y CTBOPEH-
Hi, migTpmManHi, rapaHTyBaHHI HEOOXiTHMX YMOB
IJ1d HAJIEKHOTO 1X (QYHKI[IOHYBaHHSA, II0 3YMOBJIIOE
MMOeJHAHHA B IIbOMY IIPOIleci pisHOMAHITHUX 3aX0iB
agMiHicTpaTHBHOrO, (hiHAHCOBOTO, iH(hopMAIlifIHOTO,
MarepiagbHO-TeXHIUHOTO XapakTepy [15, c. 60]. Tox
yci eeMeHTH 3an00iraHHa IPABOIOPYIIEHHAM, HOT0o
piBHi, (opmu ¥ BuaM B peanbHil gificHOCTI TpOABIIA-
I0THCSA He caMi 1o cobi, a Jiuiie B pe3yabTaTi aKTUBHOL
Ta IiJIeCIPIMOBAHOI AiAIBLHOCTI MeBHUX CY0 €KTiB,
AKUMH B IIIMPOKOMY COIiOJIOTiYHOMY IIJIaHi € cyc-
MiJIBCTBO 3arajloM, OKpeMi colliajabHi rpynu i iHgu-
BiZiu, a B COIiaJbHO-IIOJITHYHOMY IIJIaHI — JepiKaBa,
JIepsKaBHI opraHu, IPOMAajChKi opraxisaiii, rpoma-
naum [6, c. 129].

Ilo ocHOBHUX (yHKIi# cy6’eKTiB 3amobiranus
3JIOUMHHOCTI (IPOo(GiTaKTHKN TPaBOIOPYIIEeHb) HAy-
KOBIIi BigHOCATH Taki saxoxu: 1) MoHiTOpHHT i cuc-
TeMaTUYHUN aHaji3 iHopmallii mpo 3JI0UMHHICTD T
OB’ A3aHi 3 HEI0 mpollecw; 2) OpraHisalliio craTuc-
TUYHOTO O0JiKY, COI[iOJOTiUuHMX Ta IHIMKHX Bimomo-
cTel IPo BiKTMMi3amioo i KpuMiHAII3aIi0 CYCIiIb-
cTBa; 3) IIAaHYBaHHI, dKe Iepedavac MifATbHICTH
CTOCOBHO (DOPMYBaHHS 3ac00iB BILINBY, 110 3abe31Ie-
YYIOTh €IUHUN HAIPAM 3YCWJIb YCiX cy0 €KTiB cuc-
remu; 4) 3abesmneueHHa pecypcamu (GiHaHCYBaHHI,
MaTepiaJdbHO-TexXHiuHe 3abesleueHH); D) peasisa-
110 3aXOJiB IOIEPeIKeHHA Ta COIiaJbHOTO KOHT-
POJII0 3a BJIOYMHHICTIO; 6) IPOTHOBYBAHHSA BJIOUMH-
HOCTi Ta CKJaJaHHd Iporpam i3 ii mimimisarii Tomro
[11,c. 221; 16, c. 251-252].

3amobiraHus MOBeHAJIbHIN B3JIOUMHHOCTI — IIe
JiAJBbHICTE YMCIEHHUX CY0’€KTiB IIOJ0 HeLOIy-
IIeHHsA BUMHEHHS 3JIOUYMHIB HEIOBHOJIITHIMM, CKO-
POUeHHA IX KiJTBKOCTi Ta umcia iX y4YacHUKIB Ha Till
uyn iHmi# tepuropii kpaimm. Kowen cy6’ekt miel
ITisapHOCTI mOTpeOye MeBHOI persiaMeHTalii mpaso-
BUX OCHOB 3amo0i:KHOI IifAJIBHOCTI, II[0 € TapaHTieo
JOTPpMMAHHA NpaB i 3aKOHHUX iHTepeciB HEIIOBHO-
JMiTHIX, BUKJIOUEHHS BUKOHAHHA HUMM HE BJIACTHU-

BUX iM (QyHKI# [7, c. 59]. Judepenmiania saBgann
i KoMImeTeHTHOCTeH cy0’eKTiB 3amobiranH 10BeHAb-
Hifl 3JI0YMHHOCTi, 3 OZHOTO OOKY, Ja€ MOXKJINBICTH
TiIBUIATE MacIITa0HICTh Ta e(eKTHBHICTH aHTHU-
JIeBiaHTHOTO BILIWBY, a 3 IHIIIOTO — IIPU3BOAUTH 0
MHOKHHHOCTI eJIeMeHTiB ITi€l crucTeMu, 110 301IbIITye
BiporigHicTh nyOmtoBaHHA (GYHKIiA abo0, HaBOAKW,
BUHUKHEHHA MIPOTAJNWH B OpPTraHisamiifiHifl cTpyKTypi
7 KOMYHiKaTUBHUX 3B’ I8KaX, KOOPAUHAII JifIbHO-
MaKcUMaJbHa KOHKpEeTusalisa 00’ eKra 3amobiranus,
BUBHAUYEHHA H0I0 XapaKTePOJIOTIUHNX BIACTUBOCTEH
Ta YPasJINUBUX MiCIb CIPHIE PO3POOIEHHIO BiAMOBI-
HUX CTpaTeriil i pyiiHyoounx 00’eKT 3aX0/iB, a TAKOXK
KOHITeHTpAIlil 3ycuib cy0’eKTiB 3am00iKHOTO BILIH-
BY Ha I'OJIOBHUX HAIIPAMAaX 3amo0iraHHsA Ta IPOTHIil
3J10unHHOCTI [5, ¢. 157].

0. [I:xy:xa CIYITHO HATOJIOIIYE Ha TOMY, IIT0 KPH-
MiHOJIOTiUHA I0BEHOJIOTiA Ma€ cBoi crenudiuHi o3Ha-
KI, Ha OCHOBI IKMX BOHA BUILJIAETHCA i3 3araJbHOI
KpuMiHOJIOTii, a came: a) ocobuBUit 00’€KT KpH-
MiHOJIOTIUHOTO [OCTiKeHHsd, AKUM € ocofa HeIo-
BHOJIITHROT'O IIPABOMOPYIIHUKA 3 1i crenudiyauMu
O3HaKaMM, MaKpo- # MiKpOCOIliaJbHUM OTOYEHHIM;
0) cenmuivamx cy6’€KTiB Ta cHUCTEMY 3aX0/IiB 3aII0-
Oiramms fgeBiaHTHi moBemimii, Oe3ZOTIAAHOCTL
i TpaBOIOPYIIeHHAM HETOBHOJIITHIX ToITO [8, ¢. 11].

3 ormany Ha cuenudiky o6’ekTa samobiramms
(IIpeBEHTMBHOTO BILIMBY) HABiTH Ti cami cy0’eKTH
3amobiraHHsa MOKYTb a00 OyTu HamileHi ZOZaTKO-
BOI0O KOMIIETEHITi€l0, 00 MiCTUTHU y CBOIill CTPYKTYPi
cnermiamisoBani migposaiau (opranu), IPUAATHI I
pobotu 3 HemoBHOIiTHiIMu. Cueriarmizaiia cy0’ex-
riB (ix mocamoBUX 0ci0) MOXKe BUABIATUCA B TOJAT-
KOBHX BHMMOTax IMoA0 iX KBajiikamii Tomro. Boa-
HOYac N0 CKJIAAy 3a3HAUYEeHOl IIiJCHCTeMU MOXKYThb
BXOJUTH I Taki iHCcTUTYIii, AKi BIacTUBI BUHATKOBO
cepi 3anobiraHHa ITPABOMOPYUIIEHHAM cepel miTei
abo B 3araJapHOMY yCTpOi i PyHKIiOHYBaHHI IIEeBHUX
Iep:KaBHUX OpraHiB yTBOPIOIOTH IIIJIKOM aBTOHOM-
Hy cuctemy. [IpuriaagoM Takumx cy0’€KTiB MOXKYTH
CIYTyBaTU BJIACTHBA NEIKUM iHO3EMHUM MOMEIAM
I0BEHAJIBHOI IOCTHIII crcTeMa I0BeHATbHUX CYIiB a00
K YTBOPEHHS CIIeIliaJi3oBaHMX IiAPO3AiIiB y cucTe-
Mi momimelickkux opraniB. IIlogo ocTaHHiX MOKHA
BUJIINTY IeKiJbKa OCHOBHMX BapiaHTiB opramisairii
ix misapHOCTI (3asmeHo Bim Tiel um iHmmoi Kpaium):
1) migposgimu kpuminampHOl mosimii, AKi cmemia-
JIiBYIOThCA HA POBCJiLYBaHHI BJI0UMHIB, YUMHEHUX
HeMOBHOJMITHIMH; 2) cucTeMa CIeliaai3oBaHMX Mif-
pO3xiniB, AKi CTPYKTYPHO BXOJATH N0 CKJIALy KpHU-
MiHaJBHOI MOJIIIII Ta, KPiM y4yacTi B po3cIigyBaHHL
I0OBEHAIbHOI 3JIOUMHHOCTI, aKTUBHO 3aiIMAaIOTHC IIpe-
BEHTHUBHOIO po00TOIO B ITi#l chepi; 3) migposminu, aki
B MeJKax 3arajbHOI MPEeBeHTUBHOI IiAJIBHOCTI BUKO-
HYIOTh 3aBJAHHS OBEHAJLHOI mpeBeHIii; 4) cucre-
Ma CIeIiaTi30BaHWX IiAPO3AiNIiB, AKi 3aWMaOTHCI
BUKJIIOUYHO NHUTAaHHAMHU IOBeHAJbHOI mpeBeHIrii. o
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peui, cydyacHa yKpaiHChbKa MOJEJb IiTpo3AiTiB 0Be-
HaJbHOI ITPeBeHIIii HAJIeKUTh 10 OCTAHHLOI'O 3 HaBe-
JeHUX TUIB Ta XapaKTepusyeThCA cIelliaisaliieio
CAYy:K0M BUKJIIOUHO HA IMUTAHHAX 3arajbHOI, CIIeli-
aJbHOI Ta imguBigyanbHoi mpesenrii [10, c. 16].

3araniom Oyab-akMil cy0’€KT samo0iramHs ioBe-
HaJbHIN 3J0UMHHOCTI (HABITH cHeliamisoBaHmIl)
IIOBHICTIO BifTIOBizaTHMe BCiM O3HAKaM CHCTEMHOTO
yTBOpeHHA. [lo-mepiiie, BiH 3aBXKU CKJIAJATHIMETh-
cd 3 IEBHUX €JIEMEHTIB — CTPYKTYPHUX IiTpo3AiTiB
i mepcoHay; mo-apyre, Ii eIeMeHTH OyAyTh IIOB’ -
3aHi MiK c000I0 B IIEBHUH CII0Ci0, IO 3yMOBIIOETHCA
IITATHOIO T OPraHi3aIliiHOO CTPYKTYPOIO; IIO-TPETE,
KOKHUU Ccy0’e€KT, He3BAKAIOUM Ha HAABHICTL Oara-
ThOX CIIJIBLHUX 3 iHIIUMU PHC, Oy/e mMo-CBOEMY iHIU-
BimyambauMm. 3 oraany Ha HaBegene O. JIuTBUHOB Ta
€. I'mtagkoBa POOJSATH BHCHOBOK, IO BCi Cy0’€KTH
MPOTHUJIl BJIOYMHHOCTI Ta IX CTPYKTYPHI ejleMeHTH
iHIMUX PiBHIB € cIeIiani3oBaHUMY K€POBAHUMH COIIi-
ampHUME cucTemamu [12, ¢. 93]. Tomy He 1uBHO, 1110
IUTAaHHS OPTaHi3aIliifHO-TPABOBOTO 3a0e3IMeueHHsd iX
(byHKITIOHYBaHHA CTAIOTH IPEAMETOM YBaTry He JINIIIEe
KPUMIiHOJIOTIYHUX, a ¥ agMiHicTpaTMBHO-IIPABOBUX
JIOCJTiIKeHb.

Cy0’exTuBHI Ta 00’€KTUBHI JeTepMiHAHTH BUMA-
raloTh KOMILIEKCY PiBHOMAHITHMX 3aXO[iB Ha BCiX
piBHAX TpOTU[il I0OBeHAJNbHiN 3a0unHHOCTI. Bimmo-
BifiHO, KOKeH i3 cy0’eKTiB cumcTeMu B3amobiraHHs
I0BeHAJIbHIH 310UMHHOCTI, Ha mepexkonauus C. IToso-
JIOIIBKOI, BifITIOBiHO [0 NIPWIIMCIB IIPAaBOBUX HOPM
Mae CBO€ (PyHKIIioHAJMbHE MPU3HAUEHHS, 00CAT IIPaB
tTa 000B’s3KiB, ()opMU @ METOAM MifJNBbHOCTi, KOM-
merentito. OpHi cy0’eKTH KepyioTh, CIPAMOBYIOTH
i KOOpAWHYIOTH 3amobiKHY TiAJbHICTH cepen HEIo-
BHOJIITHIX, iHII OesmocepelHLO OPraHi3oBYIOTh Ta
3MifICHIOITD mpodimakTHuHi i iHITi HEoOXimHI 3aX0-
mu. Yci cy0’ekTr 3anmo0iranHsa 10BeHATbHIN 3JI0UMH-
HOCTi CHMCTeMHO IIOB’s3aHi MiK co0or0. Ba:kanBoio
CHCTEMOYTBOPIOIOUOI0 03HAKOI0 X Cy0’€KTiB € ix
BiZIIOBiJATBHICTD 3a MOCATHEHHA IIiJied mpodigak-
TU9HOI AiAnbHOCTI Ta i1 pegyabraru [13, c. 9].

JI. Tauak-Bemnuko, aBTOpKa ojHi€el 3 OCTaHHIX
pobit y 1i#i cepi HayroBux inTepecis (2021 p.), KoH-
cTaTye, 1m0 eQeKTUBHICTL Po0OTH 3 MPOMiIaKTUKM
IIPaBOTIOPYIIIeHb HETTOBHOIITHIX y cucTeMi cy0’eKTiB
mpo(inaKTUKY 3HAYHOI0 MipOoi0 BU3HAUAETHCA PO3Y-
MiHHSM MicIld I[bOTO BUAY AifJbHOCTI B 3a0e3meyueH-
Hi yMOB GopmMyBaHHA cydacHOi ocodu. Ilpm mpomy
caMa mpo(iaKTHKa IPaBOIOPYIIeHb HETTIOBHOMITHIX
CTAHOBUTH KOMILJIEKC B3a€MOIIOB’A3aHUX 3aXO[IiB
BUXOBHOI'0 XapaKTepy IIoA0 3amobiraHHd IpPOABY
OyAb-IKUX BigXMIeHb y MOBEMiHII HiATiTKAa (3araib-
Ha mpo(itakTuKa) Ta chOPMOBAHUX B OKPEMUX IIijI-
JITKiB (hOpM HEIPUUAHATHOTO B HAIIIOMY CYCITiJIbCTBL
CTaBJICHHSA [0 JII0fied i cBoix 000B’a3KiB (cmeriaabHa
mpodimakTuKa). Y mepIioMy BUIAIKY HAETHCA IIPO
IepeBaKHO BUXOBHUI BILIMB Ha 0CO0y HEIOBHOJIIT-
HBOTO, HATOMICTh y IPYTOMY BUIIAIKY BUXOBHA PO0O-

Ta TiCHIIIIe B3a€MOJi€ 3 IICHXOJIOrO-IIeJaroTiuyHOI0
i TPaBOOXOPOHHOIO AiAJBHICTIO Ta MOXKe 3[IiliCHIOBA-
THCA B MEXKax CIeniaipHUX yeranos [17, ¢. 12-13].

3asBuuaii cCTeMHA OpraHisalia JisJbHOCTI Jep-
JKaBHUX OpraHiB i TpoMaficbKux 00’€IHAHB y cde-
pi BamobiraHHS IOBEHAJBHiM 3JOYMHHOCTI AWKTY-
€ThCA BiJIOBITHOIO AaHTHUAEBIAHTHOIO IIOJITHUKOIO,
XapaKTepHUM JJIA JeP:KaBU MifIX0A0M Yy BUPiIeHHL
3aBIaHb 3araJbHOI Ta CIeIiaJbHOI ITPeBeHINii oBe-
HaJIbHUX B3JIOUMHIB, IHIMKUX IPOABIB JeMopaJsisaiil
mireir i momoxi. Hampuwnagn, Komcrurymia Itamii
3aKpIIIIOE HAaBAKJIMBIIY METy IIOKapaHHA — Iepe-
BUXOBAHHA 3aCYAKeHOTo. Irtajilicbke KpuMiHaIbHE
3aKOHOJaBCTBO Iepefdayae BUBUEHHSA 0co0M 3acy-
I'KeHOT0, PoOOTY 3 HUM IICUXOJIOTIB Ta iHIMuX (axis-
11iB, CIPAMOBaHY Ha 3MiHYy aHTUCOIiaJbHUX YCTaHO-
BOK, 3aJIyUeHHA 3aCyJsKeHUX JI0 Ipalli it HaBuaHHd,
penirifime BMXOBaHHA, KYJIbTYPHY OCBITYy. 3aKoH
MiCTHUTB 3aX0/H, ITIO € aTbTePHATUBHIMY T030aBIEH-
HIO BOJIi (TIepefaua Ha IMOPYKM COIialbHIN CIy:KOi,
IoMalmHii apernT, oOme:xeHHA cBoboxm). Ili 3axo-
o1 He BRJIOUeHI 10 KpuminanbHoro komekcy Irasmii,
OCKiJbKY BOHU 3aCTOCOBYIOTHCS IiCJIA BUTOJOIIEHH A
BUPOKY Ha crTafil #ioro BUKOHAHHA Ta HaJeXaThb A0
cepu peryaoBaHHA IIeHITEHIIapHOTO 3aKOHOZAB-
ctBa. HanpaBieHHA B pepopmMaTopiii € cuerniaTbHUM
3aX0JIOM BUIIPABJEHHSA IJIA HEIOBHOJITHIX, TpHUBa-
JIiCTh AKOTO IOBWHHA OyTH He MeHIIe OJHOTO POKY
[18, c. 501-502].

Onuum 3 eeKTUBHUX iHCTPYMEHTIB V BUPIiIeH-
Hi B3J000J€HHUX IHUTAHb MiJJTiTKOBOI BJOUYMHHO-
CTi B CyYacHOMY COIIOKYJBTYPHOMY CepPeJOBHUIIL
€ 1oBeHaNIBHI TexHOMOTii. CyTHiCTH cyyacHOI Mogmesi
PO3BUTKY IOBEHAJbHUX MPaKTUK 3HAXOAUTH BUpa-
JKeHHA B TAKUX BUXITHUX MOJOKEHHIX: a) He BUKO-
PHCTOBYBaTH KapajbHI 3aX0[W, a BUXOBYBaTHU Ta
peabimiTyBaTu; 6) CTBOPIOBATH YMOBHU JAJIA BiJIBHOTO
PO3BUTKY B COI[iOKYJIBTYPHOMY CYCIiJIbCTBI AUTUHU
Ta ii caMOCTifIHOI BiIMOBH BiJl acOIiaIbHOI IIOBEIiH-
KU i3 3aCTOCYyBaHHAM ITPeBEHTUBHUX IPAKTHUK, eJe-
MEHTIB BiJHOBHOT'0 TpaBocy g Tomro [19, c. 14-15].
3asHaueHe B3YMOBJIOE HEOOXiZHICTH (GopMyBaHHSI
BiZITIOBiZHOI CTPYKTYPH JleP:KABHUX 1 HeJleP:KABHUX
IHCTHUTYIi#I, PO3MOMIN MiX HMMU IIOBHOBAKEHD,
HaTiJIeHHd 1X JIOACbKUMU, MaTepiaJbHUMU 1 iH(pOP-
MarifiuumMu pecypcamu Toimo. Cepex pesyabTaTiB
HAYKOBUX JOCJiI/KeHb i3 3a3HAUEHOI TeMaTUKM TPpa-
IUIAIOTHCA IPOIMO3UILII IIOJ0 BAOCKOHAJEHHSA Opra-
HisallifiHOTO 3ab6e3meueHHs AiSIBHOCTI JAep:KaBHUX
opraiB i rpomMafcbKmx 00’€IHAHb 3a OKPEeMUMU
HaIpAMaMu 3am00iraHHsA I0BeHATbHIN 3JI0UNHHOCTI.
IMono misAabHOCTI I'POMAaACHKOCTI BapTO 3ayBaKu-
TH, IO IIi HeJep:KaBHi yUaCHUKHU 3amo0iranHs 10Be-
HAJBHIA 3JOYMHHOCTI MAaiOTh 3HAUHMUI IIOTEHITiaJI,
IpUIATHUR I peatisaiii 6araTbox 3aBIaHb V IINX
MIPaBOBiTHOCWMHAX: COIiaJbHOI MiATPUMKM JIiTel
i cimelt, mpomaryBaHHa MOPAJIbHUX I[IHHOCTEH, IIpa-
BOBOI JOIIOMOTH Ta 3abe3IeueHHs HAHKpAIIuX iHTe-
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peciB IUTWHM y MPEBEHTUBHUX (IIPUMYCOBUX) IIpa-
BoBifHOCMHAaX. Hampukiaz, y 3aXucTi IpaB JIOIUHA
(0co6IMBO TUTHHM) BaKJIUBY POJIb BilirpaioTh aaBo-
KaTu (y ZeSKuX IPaBOBiTHOCHHAX 3a Y4YACTIO TiTei
iX yuacTb € 000B’3K0BOI0), AKi HafgiJeHi 3aKOHOM
IIPABOM BUKOPHUCTOBYBATU PisHi 3aco0u CIiIKyBaH-
HA 3 Iep:KaBHUMU OpraHaMy Ta OpraHaMy MiCIIeBOTO
camoBpanysauud [ 20, c. 467].

SR uacTmHA 3arajbHOI CHUCTEMU ITPOTUMIl 3J0-
YMHHOCTI, ImigcucTeMa 3amobiraHHsa OBeHAILHIN
3JIOYMHHOCTI Hacxifye K ii ocHOBHI pucu, Tak i, Ha
JKaJb, ii Bagu. Ile y 2007 p. A. 3akayiok 3a3Hauus,
IO Yepe3 HAABHICTb HUBKM BaJ HABWBATHU CHUCTEMOIO
CYKYIHICTL IMX Cy0’eKTiB B YKpaiHi (arkTUUHO
Hemae migcras [9, c. 347]. Uepes 10 poxrir M. Cgi-
piH, aHAII3YIOUN IOIVIAAYM HAYKOBIIIB Ta 3 OIVIANY Ha
CTaH HOPMATUBHO-IIPABOBOTO BPET'YJIIOBAHH 13 ITHOTO
MUTAHHS, HABAXKWBCSA KOHCTATyBaTH, IO 3a3HAUEHA
cUCTeMa iCHye JIHIle TEOPETUUHO, Ha 3aKOHOABUOMY
piBHI BoHa He cTBOpeHa. BiH 3agHauuB, 110 y Ipak-
TUYHIA IJIONMHI TaKa CHCTEeMa Ma€ XapaKTepusy-
BaTuCA 0AaraTorpaHHICTIO BUKOHYBAHMX 3aBIaHb i3
3a0e3meueHHs Oe3lMeKu, 3amobiranis, TpUINHEHHT,
PO3KPHUTTSA i PO3CIiAyBaHHS 3JI0UNHIB, a TAKOXK PO3-
MOJiJIOM IIMX 3aBAAHb MixK Cy0’€KTaMu pPisHUX pPiB-
HiB, TOOTO iepapxiuHoio modyzmoBoio [14, c. 98].

CxBamena Kab6imerom MinicTpie  Ykpainm
y 2018 p. HamiomanpHa cTpaTeria pedopMyBaHHS
CUCTeMH I0CTUIIII o0 AiTei HA mepion mo 2023 p. €,
0e3yMOBHO, BAXKJIMBIM KPOKOM Ha ITIJIAXY CTAHOBJIEH-
HA 3a3HAUYEHUX ITPABOBiJHOCWH, IPOTE HE OXOILIIOE
BCi HAIIPAMY 3a100iTaHHS I0BEeHATbHIN 3JI0UNHHOCTI.
Tox comiaabHO-eKOHOMIUHI Ta IiHHiCHO-ifeooriuni
BUKJWKHU CHOTOJEHHSA, AKi MeBHUM YMHOM BILJIUBA-
I0Th Ha XapaKTep i 3yMOBJIIOIOTE TPO0IeMY I0BEHAJb-
HOI 3JIOUMHHOCTi, BUMAraoTh KOMILIEKCHOI cTpaTerii
IIPOBEIeHHS I0BeHAJIBHOI aHTUAeBiaHTHOI (KpuMiHO-
Jgoriunoi) momituru. IlepiroueproBuM 3aBIAHHAM
y peaJisairii miel MoJiTHKY € OpraHi3aIiiiHo-IIpaBoBe
3a0e3meuyeHHs AidabHOCTI Iep:KaBHUX OpraHiB i rpo-
MaAChKUX 00’efHAHD V cdepi 3amodiranHs 0BeHaIb-
Hill 3JIOUMHHOCTI.

BucroBku. TakuM unHOM, OpraHisaiiiine sabes-
TeYeHHA JiAJbHOCTI Aep:KaBHUX OpPraHiB i rpomaj-
ChbKUX 00’eIHAHD y cdepi 3amobiranus 0BeHATbHIlM
3JIOUMHHOCTI MOJKHA BUBHAUMTU AK CYKYIHICTH
agMiHicTpaTUBHUX, (PiHAHCOBUX, iH(OPMAIiNHUX,
OpraHi3aIifHMX Ta MaTepiaJbHO-TEXHIUHMX 3aX0-
JiB, 3aCHOBAHMX HA BU3HAHUX MiKHAPOTHUX IIPHUH-
IIUIIaX IOBOMKEHHS 3 OiTbMHU, IO Peasi3yioThes
B Me:KaX I0BeHAJbHOI aHTHAEBiaHTHOI (KpuMiHOJIO-
riuyHoi) MOJMITUKY Ta MOJNATAIOTH ¥ CTBOPEHHI YiTKO
CTPYKTYPOBAHOI palioHaJbHOI cucTeMu cy0’ €KTiB
(mep:raBHUX 1 TPOMAACHKUX iHCTUTYIIii), BCTAHOB-
JIeHHI iXHiX TOBHOBaKeHb, PO3MEKYBaHHI (QYHK-
IIifi, HAJAroM:KeHHi IJIaHyBaHHS, KoopAwWHAIi Ta
B3aeMOfil MiK Ii OKpeMHMH CTPYKTYPHUMHU eJie-
MeHTaMu, 3MiCHeHHI KOHTPOJIO 3a iX AisfJbHiCTIO

B 3a3HaueHiii c(epi mpaBoBigHOCKH. X0Yya opraxisa-
mifiHe 3a0e3IeueHHsI Mae AOAATKOBUM, JOTOMIKHMHI
XapakTep CTOCOBHO 0e3mocepelHbO KPUMIiHOJOTIU-
HOi (3amo0ixHo1) AigabHOCTI Cy0 €KTiB 3amobiranus
I0BeHAJIbHIM 3J0YMHHOCTI, mpoTe € 000B’SI3KOBOIO
Ta HeoO0XiJHOI0 yMOBOWHO s e(eKTHBHOI peasisa-
1Iii }oBeHAJIbHOI aHTUAEBiaHTHOI (KPUMiHOJIOTIUHOI)
MOJIITUKY B JepIKaBi.

3 oryaAy Ha 3a3HaAueHe MOKHA IIPUIIYCTUTH, 10
OpramisamiiHu{ CKJIAJHUK MiAJbHOCTI JNep:KaBHUX
i rpomMaficbKuX iHCTHTYHi#i y cdepi samobiramms
IOBEHAJIbHIN BJIOUMHHOCTI BKJIOUATHME TaKi 3axXo-
mu: 1) mo6ymoBy onTHMANbHOI cucTeMu Cy0’ €KTiB
BiIOBimHOI AiAJTBLHOCTI 3 OTMIALY Ha KOHIENTYAaJb-
Hi 3acajy I0BEHAJIHHOI aHTHAEBIaHTHOI KPUMiHOJO-
riuHOl HMOMITHKY Jep:KkaBu; 2) HOPMATHUBHO-IIPABOBE
(hopmasbHE) 3aKPIlIeHHI 3Be[JeHOT0 IePeIiky X
cy6’eKTiB Ha piBHI 3aK0OHY 3 HANiIeHHAM iX HeobXis-
HOI0O KOMIIETEHITI€I0 Ta PO3IMOAiJIOM IIOBHOBaYKEHBb
MiK PiBHUMHU CTPYKTYPHUMU eJleMeHTaMu ITi€i cuc-
TeMu; 3) KOOPAWHAI0 AifIbHOCTI Ta 3a0e3MeueHH s
B3aeMO/Iii IepKaBHUX i POMAAChKUX iIHCTUTYITIH Ha
BCix piBHAX mpodimakTuKu; 4) CTBOPEHHS HAJEXK-
HUX IIPABOBUX, OpraHisarifinux ta indopmariiamx
YMOB aKTHBHOIO 3aJyUYeHHS TPOMAaAChKUX iHCTHU-
TYTiB 00 3amo0iraHHs IOBEHAJbHIN 3JI0UMHHOCTI,
VIPOBaJ:KeHHA iHHOBAIitHUX (hopM B3aeMozii nep-
JKaBHUX 1 Heflep:KaBHUX cy0 €KTiB Ta iHIUX yuac-
HUKiB i€l midnapHOCTi; 5) 3a0e3meueHHI HAIEKHOTO
KOHTPOJIIO 3a JiIbHICTIO JeP/KAaBHUX i IPOMaChKUX
iHCTUTYIIiHA.

Jloriuamm MIPOJOBIKEHHAM TOCJiIKeHHST
B HACTYITHIX HAYKOBUX PO3BiZKax cTaHe (popMyBaH-
HA VABJIEHHA IPO cuCTeMy cy0’eKTiB 3amobiramms
IOBeHAJIbHIN 3I0UMHHOCTI (HagaHHs 6iJbIl KOHKPET-
HOTO iX IepeIiKy) Ta BU3HAUeHHS YMOB ii e()eK THUBHO-
ro ()YHKITIOHYBaHHA HA CY4YaCHOMY eTarri.
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JJIEKTPOHHOE ¥TOJOBHOE JEJO: OIIBIT KASAXCTAHA

B craTtre paccmaTpuBaerca onslT KazaxcraHa 1Mo BeJeHUIO 9JEKTPOHHOTO CYJOIIPOM3BOACTBA IO YIOJOBHBIM JieJIaM.
TIpuBeneHs! pa3auuHble (PYHKIMOHAJEI, PeaJn3yeMble B PAMKAX KOHIENINY « E-yrosoBHOE fe710», a TaKiKe TeMOHCTPH-
pyeTcs O4uH 13 TaKUX (DYHKIMOHAIOB, Kak «IIyOonmunslii cekrop» MH(OpMAaInOHHO cucTeMbl « EAMHBIN peecTp A0CY-
ne0HBIX pacceoBaHUil» . ABTOD MPUXOIUT K BEIBOAY 00 9()(heKTMBHOCTY BeJIeHUS YTOJOBHOTO CYIOTIPON3BOICTBA B HJIEK-
TPOHHOM (popMarTe.
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Coxyposa E. JK. EJEKTPOHHA KPUMIHAJIbHA CITPABA: 1OCBIJJ KASAXCTAHY

¥ cratTi posrasanaeTsea nocBix Kasaxcrany mozo BefleHHA eIeKTPOHHOTO CYAOUMHCTBA Y KPUMiHAJIBHUX CIIPaBaX.
Hageneno pisui QyHKITIOHAMN, ITI0 PEaATi3yIOThCA B paMKax KOHIENI] « E-KpuMiHaabHa cripaBay, a TAKOXK JEMOHCTPY-
€ThCs OAWH 13 TaKUX QYHKIIOHAIIB, AK «IIy0miunnii cekrop» [H(opmaliiinoi cuctreMu «CIMHII PeECTpP LOCYAOBUX PO3-
caizyBaHb». ABTOpKA [Jifila BUCHOBKY IOZO €(eKTUBHOCTI BeJleHHS KPUMiHAJIBHOTO CYJOYMHCTBA B €JIEKTPOHHOMY
opmari.

Karouosi crosa: e-KpuMiHaabHA CIIPaBa, eIeKTPOHHE IPOBAIKEHHS Y KPUMiHAIbHIH CIPaBi, CyJOUYNHCTBO B €JIEKTPO-
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Sokurova E. Zh. ELECTRONIC CRIMINAL CASE: THE EXPERIENCE OF KAZAKHSTAN

The article studies the experience of Kazakhstan in conducting electronic criminal proceedings. It is provided
different features implemented within the concept of “E-criminal case” and demonstrated one of such features as
“Public sector” of the information system “Unified Registry of Pre-Trial Investigations”. The author concludes about

the efficiency of electronic criminal proceedings.

Key words: e-criminal case, electronic criminal proceedings, legal proceedings in electronic format, pre-trial

investigation.

Benenne yrosoBHOTO CYZOIIPOMBBOJCTBA B 3JIEK-
TPOHHOM (opMaTe Ha CETONHAIIHWUN [eHb ABJSET-
cA pacmpocTpaHeHHOH ¥ 3(h()eKTUBHON ITPAKTUKOM
pasBuThix cTpaH. Tak, mHampumep, B CIIIA paspa-
ooran Beb-mopran PACER (Public Access to Court
Electronic Records), menb KOTOPOTO 3aKJI0OUaeTCSA
B TIPEJOCTABJIEHUU OOIIECTBEHHOCTH MaKCHMAJbHO
IITUPOKOTO JOCTYNa K CYAEOHBIM 3aIuCAM, CII0CO0-
CTBOBAHUU 0OoJjiee TJIYOOKOMY IIOHUMAHUIO OO0IIe-
CTBEHHOCTBIO cymeOHoi cuctemsl [5]. B 2005 roxy
B Bejbrum OBLI CO3JAaH MPOEKT 3JEKTPOHHOTO IIpa-
Bocynusa «Phenix», B paMKax KOTOPOTO «dJIEKTPO-
HHBIA (pafiyi» MOT MOMOJHATHCA MOJUITMeH, aJBoKa-
ToM, cropoHamu u cyaom [1]. B Cunramype BHeqpeHa
NuTerpupoBanHas 9JeKTPOHHAA CHUCTEMA CYAe0HBIX
pasbupatenncts eLitigation [6].

B Pecnybnuke Kasaxcrarm B 2009 roxy 6nLia
yTBepikaeHa KoHIemuA mpaBOBOM IMOJUTUKHU Ha
mepuox ¢ 2010 xo 2020 roma, corsacHO KOTOPOi
ompejieieHa HEOOXOAUMOCTh B perjaMeHTaluu
IOpANKaA BeIeHUA 3JEKTPOHHOTO CYIOIPOU3BOJ-
CTBa, a4 MMEHHO B BO3MOYKHOCTH IMCTAHI[MOHHO-
ro IPOBeJeHNA DPALA MPOIeCCYaTbHBIX AeHCTBUI,
B VIPOINEHWW ¥ NOBBIMIEHUW dPHeKTUBHOCTHU
YTOJIOBHOTO IIPOIlecca, B TOM YHCJe YIPOIeHUU
mopagKa gocynebHoro mpoussoacTea [4]. B pamkax

© 9. ¥K. Coxyposa, 2021

peanqm3anuy JAaHHON KOHIeHNNuu B Pecmybauke
Kasaxcran OblI0 BHEJDPEHO 3JEKTPOHHOE YIOJIOB-
Hoe cymomnpousBojcTBo. Tak, B nekadpe 2017 roxa
B YIrOJIOBHO-IIPOI[ECCYANbHOE 3aKOHOAATEIHCTBO
ObLIM BHECeHBI M3MEHEeHHU, COTJIACHO KOTOPBIM
JINTIO, BeAyIllee YTOJOBHBIM IpOIECcC, BIPaBe IO
CBOEMY YCMOTDPEHUI0 BECTH YIOJOBHOE CYAOIPO-
M3BOJICTBO B 3JIEKTPOHHOM (hopMmare [7].

B cooTBercTBMM € IOAIYHKTOM &) MYyHKTa 3
VHCTPYKIWH O BeJIeHUH YIOJIOBHOTO CYIOIIPOU3BOJI-
CTBa B BJIEKTPOHHOM (QopmaTe 060CO0JEHHOE IIPO-
M3BOJCTBO, BeAyIleecs OPraHOM YTOJIOBHOTO IIPec-
JIEIOBAHUA TI0 IOBOAY OJHOTO WJIM HECKOJbKUX
YTOJIOBHBIX IPABOHAPYIIEHUH B 9JEeKTPOHHOM (op-
Mare IOCPEACTBOM MOy e-Y [l, ABIgeTcs SIeKTPo-
HHBIM YTOJIOBHBIM fejioM [3]. B cBoIo ouepesb MOAY.Ib
e-Y]I mpencrasiser coboi ¢yukiumonan Wudopma-
IWOHHON cucTeMbl «EmuHBIE peecTp moCymeOHBIX
paccrenoBauuii» (gmamee — WC EPJIIP), mpemHasHa-
YeHHBIN [AJ OpraHu3aIuy IOATOTOBKH, BeJeHU,
OTIIPaBJIEHNUS, TIONYUEHUA U XPAaHEHUS HJIEKTPOHHO-
r'o yroJioBHOTO feia [3].

BeneHne yroJoBHOTO CYZONPOM3BOACTBA HA CTa-
IV JOCyAeOHOTO paccefoBaHUA B DJIEKTPOHHOM
(dopmaTte ocymiecTBiadgerca B mMoxyse e-Y ][ mocpen-
CTBOM:
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COTKA JIEMIHT TEPTEN-TEKCEPY/UIH
BIPLIHFA/ TI3IMIHIH BYKAPANBIK,
CEKTOPBI

MYB/IMYHBIA CEKTOP EAVHOIO
PEECTPA JI0CYZIEBHBIX
PACCNE/IOBAHUA

KabuHeT nonb3oBarens

Mopaars 3ansnexne 06 yronosHoOM
NPaBoHapyweHnn

Mopartk xopaTahcTeO NO
YIONOBHOMY NPaBOHAPYLIEHIO

Mopats xano6y no yronosHoMy
NPaBoHaPYEHNIo

MaTtepwans! yronosHoro aena

Crartyc panee nofiaHoro
Q 3anBNeHnA

Craryc panee nopaHHoro
Q xopavaicrea

Q Craryc pasee noaaHHOR Xanobbi

[ononHutenbHble GyHKUUU

Puc. 1. JIuunbrii kabuHer nmoab3oBarenst «IIy6anunsiii cekTop»

3amoJHEHNA He00XOJUMbIX VUETHHIX CBEIeHUH 1
PEeKBUBUTOB 3JeKTPoHHBIX Gopm B IC EPIIP;

COBMAHUA HJEKTPOHHBIX AOKYMEHTOB Ha HMeIo-
IAXCS I1a0JI0HAX

MOANKUCAHUSA IEKTPOHHBIX TOKYMEHTOB yUaCTHHU-
KaMU YTOJIOBHOTO IIPOIECCa P HMOMOIIY 3JIEKTPO-
HHOI 1[()pOBO# MOATINCY I ILIAHIIETA ITOANNICH;

YBeJOMJIEHUS W BBI30BA YYACTHUKOB YTOJOBHOTO
mpoliecca ¢ IOMOIIb0 SMS-0moBeleHnA;

9JIEKTPOHHOTO B3aMMOJENCTBUA C CYOM B IIJIAX
ofecreueHus MPOIECCOB IO PACCMOTPEHUIO YIOJIOB-
HBIX JIeJl ¥ MATePHAaJoB B 9JIEKTPOHHOM ()opMaTe;

9JIEKTPOHHOTO B3aWMOJEHUCTBUS C SKCIEPTAMU,
CIIeINaIuCTaMu;

(byHKIMOHWPOBaHUA TyONMUHOTO ceKTopa [3].
CnenoBaTebHO, MOAYJb e-Y][ mpemycMaTpuBaeT
BCe ATAMBI T0CYyAe0HOTO TPOMBBOACTBA IO YI'OJIOBHO-
My geny.

Tax, mesbio pacciie[JOBaHUA e-yIOJIOBHBIX JIe]I pea-
JIN30BaHBI TaKMe PYHKIIMOHAJBI, KAK TOCTYII B CUCTe-
MYy IIOCPEICTBOM Tpex(PaKTOPHO! ayTeHTHU(hUKAIUN
(OLIII, norwu/maposib, OuoMeTpus), «e-yKajsoba»
(momaua :xa00 yyacTHHKAMU IIpoiecca B online-pe-
xume), APM «Kpumunanucr» (3JIeKTPOHHOE Ha3HAa-
yeHNe U MOJIyYeHNe KPUMUHATUCTUUECKUX HCCIeN0-
Banuii), APM «9KcmepT» (9/IeKTPOHHOE HA3HAUEHME
U TOJyueHue CyAeOHBIX dKCIepPTu3), paspadoTaHbI
mabaorbl  6osee 300 06as30BBIX IPOIECCYATBHBIX
noxrymeHToB [8]. Kpome Toro, numeeTcss BOSMOKHOCTD
CAaHKITMOHUPOBATL CJEICTBEHHEBIE NEeHCTBUA U pac-
CMATpUBATh XoJaTaicTBa 00 M30paHuM Mephl Ipece-
YeHWUSA TaKKe B DJIEKTPOHHOM (opmare. KoHTposb
3a MEHCTBUAMHU MOJKHOCTHBIX JIUIL IO KOHKPETHO-
My Heay, uxX QUKCUPOBAHWE M XPaHeHHe OCYI[eCTB-
JIAeTCA TOCPEACTBOM MOAYIA «AypHAIUPOBAHIE»
COOBITHH.

Kax Obu1o ormeueHo panee, B pamkrax UC EPJIP
nmefictByer mopcucTeMa «IIyOaMUHBIE  CEKTOP».
ITonyunts nadopmanuio us «Ilybauunoro cexropas
BIIpAaBe YYACTHUKHU IIPOMBBOJACTBA II0 YIOJOBHOMY
neny (IOTepIeBINNi, IOA03PeBAE€MbIl, B3aI[UTHUK,
9KCIIEPT, CIIEIUAINCT, IIEPEBOJUNK, MEIVATOD U T.[I.)
IpU HAJUYAU DJIEKTPOHHOU NM(GPOBOHA IIOANIUCHU.
Hu:xe mpencrasieH JTUYHBIA KaOUHET I0Ib30BATEIST
«ITyGmuvHbIN CEKTOP» , C TOMOII[BI0 KOTOPOTO MOKHO
IoIaTh 3aABJIEHUA, XOaTaliCTBa, KAJI00bI, 03HAKO-
MUTBCS C MaTepUAJAMU YTOJOBHOTO Aejia u T.1. [2]:

Cremyer OTMETUTB, UTO 3alllUTa KAHAJIOB CBA3U
OCYIIECTBIAETCS IIOCPEACTBOM CIEIMAJbHBIX IIPO-
rpaMmMHo-annapataeix KominiekcoB CERTEX VPN,
CUCTEMATHYECKU IIPOBOAATCA CAHKIIMOHWPOBAHHEIE
DOC-ataku ¢ npuBieueHueM cmenuanuctoB IleH-
Tpa aHaJIM3a U paccjefoBaHUA KuOepaTak C IeJNbio
obecmeueHns 0e30IACHOCTH OT BO3MOMKHBIX XaKep-
CKHUX aTaK U BBISBJICHUS YI3BUMOCTEH cucTeMsl [8].

TakuMm o00pasoM, pacciegoBaHUe YTOJOBHBIX
IeJl B 9JEKTPOHHOM ¢hopMmaTe o0ecleumBaeT IIpo-
3PAuHOCTb YTIOJIOBHOTO CYAOIPOM3BOJACTBA, COCTS-
3aTEJILHOCTH CTOPOH, 3AIUTY IIPAaB UEJIOBEKa B yTo-
JIOBHOM miporiecce. Kpome TOT0, «e-yroJIOBHOE IEJI0»
yiKe TIPOJEeMOHCTPUPOBAJIO CBOIO 3()(PEKTHUBHOCTh U
pesyabraTuBHOCTE. Tak, B 2020 rogy yaeabHBINR BecC
9JIEKTPOHHBIX YTOJIOBHBIX e B 00IIeldl CTPYKType
IocyneOHBIX mpousBoacTB cocTaBma 43% (115811 us
272641)[8].
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IMOHATTS TA IPUHITAIINA B3ACMO/II CJAITYOT0 3 OIIEPATUBHUMHU MITPO3IITIAMA
B KPUMIHAJBHOMY ITPOBAIGREHHI

Y crarTi posrJAHYTO MOHATTSA B3AEMOJii OPraHiB JOCYJOBOTO PO3CAiIYBAHHSA 3 ONIePAaTUBHUMMU Iigposaitamu Harri-
OHAJBLHOI MOJIIIiT B MeKaX KPUMiHAJIHHOTO TPOBA/MKEHHSA Ta 3 METO PO3KPUTTA i PO3CIiyBaHHA KPUMiHAJIBHUX IIPa-
BOIIOPyIIeHb. BoHa mepenbayae BUKOPUCTAHHS CIIIBbHUX 3YCUJIb ¥ POSKPUTTI Ta PO3CAifyBaHHI KPpUMiHAIBHUX IIPABO-
HOPYIIEHb Uepe3 MOETHAHHA METOZIB Ta 3aC00iB, BIACTUBUX IUM CIy:K0aM. 3BepTaeThCsA yBara Ha HeOOXifHICTH TaKol
B3aEeMOfii i BKasyeThea Ha ii eekTuBHiCTS. B3aeMomisa ciiguoro Ta onepaTUBHUX IiAPO3AiIiB 3yMOBIeHA TAKUMY 00’ €K-
TUBHUMH ITIePEIyMOBaMU, K CIiLIbHICTE 3aBAaHb; BiIMiHHICTh y TOBHOBAKEHHSAX; clIenu(iuHiCTh C1JI, 3aC00iB Ta METOZIB
60poTHOU 3i 3JTOUMHHICTIO; CAMOCTIHHICTh Ta MiJBUINEHHA PiBHA POOOTH 3 IONEPeIKeHHA Ta POSKPUTTA KPUMiHATHHUX
IIpaBOIIOPYIIeHb. BaaeMozia Mik caifunM Ta ollepaTUBHUMY IiTPO3AiTaMu MOsKe Peali30ByBaTUCA AK Y IPOIlecyalbHil
(opwmi, BperypoBaHili HOpMaMu KPHUMiHAJIBHOTO IIPOIECYaJbHOTO 3aKOHOJABCTBA, TAK i B HEIIPOIleCyasbHil, a00 opra-
HizamiftHiii. OKpeMa yBara mpuif€ThCsad BUSHAUEHHIO Ta aHAJII3Y OCHOBHUX IIPUHIIUIIIB TaKOi B3a€MOJil B KpUMiHAJb-
HOMY IIPOBaJ’KeHHi, 110 3a0e3IeUyIOTh IOBHE, IIBUIKE Ta HEYIEPeJKeHe T0CYI0Be PO3CIiIyBaHHA KPUMiHAIBHUX IIpa-
BomopyreHb. OCHOBHUMY IPUHITATIAMYI B3aEMOI1 CJIiTYOTr0 3 OIepATUBHUMH IIiAPO3iJaMu € TOTPUMAHHSA 3aKOHHOCTI,
KOHCTUTYLifiHUX IpaB i cB0OOJ IrpoMajifAH; KOMIJIEKCHEe BUKOPUCTAHHSA CHUJI Ta 3ac00iB; IepcoHaJbHA BifIOBiTaTbHICTE
KOJKHOT'0; CAMOCTiHiCTB CJIIAYOTO B IPUHHATTI pillleHb, a OIePaTUBHUX MiApO3AiiiB — y BuOOPi 3ac06iB Ta METOZIB OmIe-
PaTUBHO-POBIIYKOBOI AisIMIbHOCTI; Y3TOMKeHICTh IJIaHyBAaHHSA CIiTUNX Iilf Ta OIepaTUBHO-PO3IIYKOBUX 3aX0/IiB; Oesie-
PEepBHICTH B3a€MOil B MesKaX PO3CAiTyBaHHA Ta POSKPUTTA KPUMiHATHHUX IIPABONOPYIIEHD IO MIPUHHATTA PillleHHS
00 KPUMiHAJIBHOI CIIPaBU. ¥ CTAHOBJIEHO TAKOK OCHOBHI 3aBIaHHA B3a€MOii: 3a0e3meueHHA HeBiAKIATHUX CJIiTunX
Iiif Ta OIepPaTHUBHO-PO3IIYKOBUX 3aXO0/iB Il Yac KpUMiHAJIbHUX IIPABONOPYIIEHD; BcebiuHe Ta 00’ €KTUBHE PO3CIiIyBaH-
HA KPUMiHAJBHUX IPABONOPYIIEHDb, CBOEUACHE BUKPUTTA Ta IPUTATHEHHA 10 RpHMiHaJILHoI BipmoBisasbHOCTI 0Ci0, AKi
ix BUMHMIN, a TAKOXK PO3IIYK 0Cib, I0 SHUKJIN; BXKMBAHHA 3aX0/iB, CIPAMOBAHUX HA BiANIKOZYBAHHA MaTepialbHUX
30UTKiB, 3aBIaHUX rpoMajAHaM Ta opramisairiam He3aJIeXHO BiJ dopm BJIACHOCTI 3JIOUMHHIMU ,E[IHMI/I BUHHUX 0Ci0.

Kawuosi cosa: B3aeMoIis, OpraH JOCYAOBOTO PO3CIiYBaHHS, CIiTUNi, OTIEPATUBHI IiAPO3AiIN, KPUMiHAIbHE IPO-
BaJKeHHA.

Kravchuk I. 1., Andrushko M. V. CONCEPTS AND PRINCIPLES OF INVESTIGATOR’S INTERACTION
WITH OPERATIONAL DIVISIONS IN CRIMINAL PROCEEDINGS

The article considers the concept of interaction of pre-trial investigation bodies with operational units of the
National Police within the framework of criminal proceedings and for the purpose of detection and investigation of
criminal offenses. It involves the joint effort to detect and investigate criminal offenses by combining the methods
and tools inherent in these services. Attention is drawn to the need for such interaction and indicates its effectiveness.
The interaction of the investigator and operational units is conditioned by such objective preconditions as common
tasks; difference in their powers; specificity of forces, means and methods of fight against crime; independence and
increasing the level of work on prevention and detection of criminal offenses. The interaction between the investigator
and the operational units can be realized both in the procedural form, which is regulated by the norms of the criminal
procedural legislation, and in the non-procedural form or organizational. Particular attention is paid to the definition
and analysis of the basic principles of such cooperation in criminal proceedings, which provide a full, rapid and impartial
pre-trial investigation of criminal offenses. The main principles of the investigator’s interaction with the operational
units are observance of the law, constitutional rights and freedoms of citizens; integrated use of forces and means;
personal responsibility of everyone; independence of the investigator in decision-making, and operational units — in
the choice of means and methods of operational and investigative activities; consistency of planning of investigative
actions and operative-search measures; continuity of cooperation within the investigation and disclosure of criminal
offenses until a decision is made on a criminal case. The main tasks of interaction are also established: provision of
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urgent investigative actions and operative-search measures at commission of criminal offenses; comprehensive and
objective investigation of criminal offenses, timely detection and prosecution of those who committed them, as well
as the search for missing persons; implementation of measures aimed at compensating for material damage caused to
citizens and organizations, regardless of ownership, by criminal actions of the perpetrators.

Key words: interaction, pre-trial investigation body, investigator, operative subdivisions, criminal proceedings.

AxTyanabHicTh TeMu gocaimennsa. HeBusnauena
Ta HecTabinbHA 00CTaHOBKA Y cdepi AepraBHO-Ipa-
BOBOTO YCTPOIO, a TAKOMK CKOPOUYEHHS MaTepiajib-
HO-TexXHiuHOiI 0asy HAYKM, 30KpeMa IOPUIUUHOI,
Ipu3BeJIX [0 BificTaBaHHSA HAYKOBOI OYMKHU Bif
moTpeb ciaiguoi i cygoBoi mpaKTHKM, BifICYTHOCTL
CTUMYJIiB PO3POOKY (PYHIAMEHTAJbHUX Ta MPUKIA-
HUX mpobaeM ocraHHboi. OKpiM IbOTO, 3arocTpe-
Ha COIiaJbHO-eKOHOMiuHA 00CTaHOBKA, IIPaBOBa
0e3rpaMOTHICTbL 3YMOBJIIOIOTH OeslepepBHE MIiJBHU-
IIeHHA PiBHA 3JI0YMHHOCTI B YKpaiHi. YpaxoBynoun
BUKJaJleHe, MOKHA 3ayBAKUTHU, 110 KPUMiHOTeHHA
o0CTaHOBKA, KA CKJIAajIacsd, Ta 0B’ g3aHi 3 MM HOBI
3aBIaHHA 3 60POTHLOM 3i BIOUMHHICTIO MOPYIIVIOTh
NUTAHHA CTBOPEHHS TakuX (Popm opramisamii Ta
JIisILHOCTI IPAaBOOXOPOHHUX OPraHiB, AKi 3abesime-
yaTh 3MII[HEHHA IPABOIOPAAKY Ta e(eKTHBHICTH
6oporwbu 3 Heto. Ile crocyeThed i Takoi cnenudivnoi
rajxysi JifgapHOCTI, AK KPUMiHAJbHE CYIOYMHCTBO,
TOOTO MOPAAKY B3a€MOJii opraHiB JOCYZOBOIO PO3-
CAiMyBaHHS Ta OMEPATHUBHUX Higpo3faimiB. OcTaHHA
Iocijtae He OCTaHHE MicIle B CTPYKTYPi B3Ba€MOBiTHO-
CHH OpTaHiB, AKi 0esmocepelHbO MIPOBALATh AiAJb-
HICTh i3 POBKPUTTA Ta PO3CIiLyBaHHSI KPUMiHAb-
HUX IPABOIIOPYIIEHb.

[IuTamHsa opraxisaIlii B3aeMoii cTalOTh yce O1IbII
aKTyaJbHUMHU, IO POOUTH BUHATKOBO 3HAUYIUMMU
BiZTIOBiTHI TOCTiMKEHHA K 3araJbHOTEOPETUUHOTO,
TaK i MpPUKJagHOTO XapakTepy. Bsaemopis opranis
JIOCYZOBOT'0 PO3CJIiyBaHHSA Ta OIMEPATUBHUX IIiAPO3-
IiTiB € IpeaMeToM CIeIiaJbHUX HAYKOBUX ITOCJIi-
mkeHb. I[InTaHHAMY MPUHINIIB iX B3a€MOJIl y CBilt
yac sapmasiucsa Taki mocaigaumku, ax B.M. Buxos,
JI.A. Topain, O.4. dyouncbruii, B.C. 3emenersruit,
JI.M. Jlo6oiixo, B.f. Ilereminm, B.B. IluBomapos,
M.A. Iloropenskuit, [I.I1. I[Tucemennwuii, 0.B. Cureo-
kuii, C.B. CrinbKo Ta iH. ¥ iXHiX HAYKOBUX Impanax
c(hOopMyJIbOBaHI BaKJIMBI ITOJIOKEHHA IIPOIECyasb-
HOTO, OPraHi3aIliHOr0 Ta IICHXOJIOTiIYHOI0 Xapak-
Tepy, AKi € TEeOPeTHUYHUM MIiATPYHTAM IOJATBITNX
JIOCJTiIKeHDb 3 YyPaxXyBaHHAM CYyYaCHUX peaJIii.

Meroro mocmimikeHHA € aHAI3 MOHATTSA TAa YMOB
(TpuHIINIIIB) B3a€MOAil CIigUOr0 3 OImEepPATHBHUMU
migposaiiamu, iX XapaKTepuCTUKa B YMOBaX YNHHO-
I'0 KPUMiHAJIHHO-TIPOIIECYaTHHOTO 3aKOHOJaBCTBA.

IlomsaTTa «B3aeMoxmis» OaraTtorpanme, i pisHi
HAayKM BU3HAYAIOTH HOT0 3 PisHUX cTOpiH. 3rimgHo
3 (pisoco)cbKUMU TOTJIAJAME B3aeMOAisA — (iyo-
copchbKa KaTeropis, 1o Bifo0paskae Ipomecy BILJIH-
By 00’€KTiB OfiHEe HA OJHOTO, iX B3AEMHY 3yMOBJIE-
HICTh Ta TOPOAKEHHS OJHUM 00’€KTOM iHIIIOTO.
Bsaemogia — me 06’ekTuBHA Ta yHiBepcaabHA (Pop-
Ma pyXy, PO3BUTKY, AKa BU3HAYUAE iCHYBAHHA Ta

CTPYKTYPHY opraisamiro 0yab-aKoi MarepiaabHOi
CHCTEMH.

Konkperusyioun 1e mOHATTS, MOKHA POSTIAHYTH
B3a€EMO/IiI0 OpTaHiB BHYTPIIIHIX CIIPaB, AK IIe 3aIpo-
TIOHOBAHO HAYKOI0 OII€PAaTUBHO-PO3IITYKOBOI AiIBHO-
CTi, 3a IKOI0 B3BAEMOJiA — I JiAIbHICTD, SKa IMOJIATAE
B HaMOiIBII moIiIbHOMY BHOOPi Ta peasisamii opra-
HiBaIifHMX Ta TAKTUYHUX 3aXOJiB, CIIPAMOBAHUX
HA CTBOPEHHS ONTHMAJbHUX YMOB JJIA BUPIiNIEHHS
3aBJaHb 00POTHOM 3i BIOUMHHICTIO Uepes 34iliCHeHH S
BIIOPAAKOBAHUX Ta B3A€MOIIOB’ A3aHUX Aill ;BOMA a00
Oinpire cy6’exramu [1, c. 36].

Ille 6iaBIMT KOHKPETHM3YIOUM IHOHATTA Ta 3aJu-
IIA0YNCh ¥ MeKaxX HAYKHU OMePaTHBHO-PO3IIYKOBOL
TisIbHOCTI, MOKHA 3POOUTH BUCHOBOK, IO «B3ae€-
MOZisl OIepaTMBHUX IiAPO3ALIIB Ta ciifcTBa — I
OCHOBaHA Ha 3aKOHi, Y3TOM:KeHA ILJIAMU, MiCIIeM Ta
YacoM AifJIbHICTH cy0’€KTiB, 3AilfiCHIOBAHA 3 METOIO
TOTIepePKeHHA, POSKPUTTS Ta PO3CIiAYBAHHA KpU-
MiHAJIBHUX IIPABOMOPYIIEHD, & TAKOXK PO3IIYKY 3JI0-
yuHIiB» [2, ¢. 13-14].

HeobxigmicTs TicHOI cmiBmpalri caiguoro amapa-
Ty 3 OINEPATMBHUMH IIiAPO3MiJlaMi BU3HAUAETHCS
THM, III0 3aTraJIbHi 3aBJaHHI BOHM BUPIiNIYIOTh Pis3HNU-
Mu Merogamu. OpraHu IOCYZOBOTO PO3CIiTyBaHHSI
po0JIATH Ie B mpoliecyaabHil GopMi, To6OTO 3a ZOTIO-
MOTOI0 IIPOBAKEeHHA CAigunx (PO3LIYKOBUX), IPO-
IecyaJIbHUX [ill, TOAI AK OIEpPaTWBHI Migpo3miaud —
V BUTJISIL OTIePATUBHO-PO3ITYKOBUX 3aX0/iB.

XapakTepusyouu CYTHICTh B3a€EMOAil CJiguoro
amapaty Ta omepaTuBHHUX migposxpinis, C.B. Mypa-
IIT0B 3a3HAYMB, 1[0 BOHA Iepeadauac CIilbHi 3yCUIIIA
B PO3KPUTTI Ta PO3CJHiAyBaHHI KPUMiHAJbHUX IIpa-
BOIIOPYIIIEHDb uepes MOEeJHAHHSA MeTOAIB Ta 3aco0iB,
BJIACTHBUX IIMM CJIY:K0aM. 3a YMOB YiTKOT'O PO3MEIK-
YBaHHSA IIOBHOBAKEHD CJIIICTBA TA OIEPATUBHUX IIiJI-
PO3IiTiB B3AEMOMis CHIIIUOTO Ta OMEPATHUBHUX IIiI-
PO3inaiB 3yMoBJIeHA 00’ €KTUBHUMY ITePEIyMOBAMU:

— CILIBHICTIO 3aBJaHb, II[0 CTOATH Iepel HUMU,
3 PO3KPUTTSA KPUMiHAJIBHUX MIPaBOIOpPYyIIeHb. IIpa-
IiBHUKY OpraHiB [JOCYZOBOT'O PO3CIiIyBaHHA Ta
OIlepaTUBHUX MiAPO3IiaiB 3a CBOIM CIy:K00BUM CTAa-
HOBHIIEeM 3000B’s3aHi 3amofiraTé KpUMiHAILHUM
MIPABOIOPYIIIeHHAM, IPUIMUHATU i PO3KPUBATH IX,
CIIPAMOBYBATH CBOI il Ha JIKBiJaImiro 3JOYMHHOCTI
1 mpwumH, 110 ii TOPOIKYIOTh;

— BigmiHHICTIO MOBHOBaXKeHb. [lil caiguoro cupsa-
MOBaHi Ha OTPUMAaHHSA TOKAasiB, a OIepaTUBHUX IIijI-
PO3IiTiB — HAa BCTAHOBJIEHH JKePes TOKa30BuX (PaK-
TiB, peai30BaHUX Y JOKA3U CJIIIUNMU.

— crenupivHiCTIO C1JI, 3aC00iB Ta METOiB 60POTh-
Ou 3i simoumHHicTO. [iANBHICTS Coigumx migposmimin
CYBOPO perjaMeHTOBaHA KPUMiHAJbHO-IIPOIECYAb-
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HUM 3aKOHOM, III0 BU3HAUYa€e XapaKTep 3aCTOCOBYBa-
HUX HUMH 3acobiB i metozniB. Pobora omepaTuBHUX
TiZApo3ainiB hopMyeThbesa 3 aAMiHICTPATHMBHO-IIPABO-
BOi, ImporecyasbHOi (Y BUTJIAAI Ji3HAHHS), a TAKOXK
OTIePATUBHO-POBIIYKOBOI  mismbHOCTI.  OcramHA
XapakTepHa Jullle iM i Mae HailiBarowmiie 3HaueH-
H4 B 00cs3i 3ac00iB Ta METOLIB, III0 3aCTOCOBYIOTHCS
HUMHJ Y B3aEMOJI1 3i corigummu;

— caMOCTifHICTIO CJIi[90ro Ta OlepaTUBHUX CIIiB-
poOiTHMKIB, 10 BUILIMBAE 3 BificyTHOCTI agMimicTpa-
TUBHOI IiATOPSIKOBAHOCTI iX ofHe ogHOMY. B3aemo-
Jifour, BOHU 3aCTOCOBYIOTDH Ha BJIACHUH PO3CY[ Ti U
immi BiactuBi iM 3acobu Ta Meroxu. Bsaemonia me
MOKe OyayBaTHCS HA HiAIOPIIKYBaHHI, B il OCHOBY
Mae 0yTH MOKJIafeHa He3aleKHiCTh KOMKHOTO 3 Opra-
HiB, fIKi CIiBIIPAITIOIOTH;

— MiJBUINEHHAM piBHA PoOOTH 3 MOMEPeIKeHHS
Ta POSKPUTTA KPUMiHAJBHUX IIpaBomopymiens. I1pa-
BUJIbHO OpPraHi3oBaHa B3aEMOid JOIOMAarae IpaBo-
OXOPOHHUM OpraHaM IMiABUIUTH AKIiCTb Ta e(DeKTUB-
HicTb CBOEi poOOTH, MO3BOJISAE AOCATTH BUPIINEHHSA
3aBaHb, IO CTOATDH IIepel HUMH, 32 MiHIMaJIbHUX
BUTPAT CUJI Ta 3acobiB [3, ¢. 297-298].

Bsaemopgia misk opraHamu IOCYJOBOT'O PO3CIimy-
BaHHA Ta ONEPATMBHUMU WiJpo3fAilaMu MOXKe pea-
JIi30oByBaTHCA y JBOX OCHOBHHX (popmax. Ilepmra
(popma — mporecyasibHA B3aEMOJifd, AKA YiTKO per-
JlaMeHTOBaHAa HOpMaM! KPUMIiHAJbHOTO IIPOIlECY-
aJIbHOTO 3aKOHOJABCTBA 1 MOXKe 3[iMICHIOBATHCA 3a
JOTIOMOI'00 IIPOBEIeHHS OIePATUBHIMMY IIiPO3aiia-
MU caigumx (pO3ITYyKOBUX) Aill Ta HETJIACHUX CJi-
yux (PO3ITYKOBUX) [Aill 38 MHUCHMOBUM JOPYUEHHAM
CJIiguoro; 3mificCHEHHS IPHUBOAY IIiZ03pIOBAHOr0 ado
JK CBiKa; 3aTpPUMAaHHS IIiJO3PIOBAHOI0, HOT0 PO3-
IyKyBaHHA Toifo. [lpyra ¢opma — HempollecyajabHa
(opramisamiiina) B3aeMois, AKa peasis3yeTbcs CTBO-
PEHHAM CJiU0-0OIEePATUBHUX TPYI, PO3POOJEHHAM
CUiMBbHUX IIJIAHIB IPOBEJEHHA CAiTUUX (PO3IIYKO-
BUX) Iifl i TAaKTUYHUX OIepalliii, CyMiCHUX Oprami-
BallifHUX BaxXofiB 3 e(EeKTMBHOTO BUKOPHCTAHHA
KpUMiHamTicTHYHNX 3aco0iB i MeToAiB, B3aEMHUM
obominom imdopmartiero tomro. Ciaix marosocuTu, 110
MOPYINIeHHA MpoIlecyaJbHUX (opM B3aeMoAil mix
Yyac PO3CHiyBaHHA KPUMiHAJBHUX IPABOIOPYIIEHb
MOKe TPHU3BECTU JO HEMOKJIMBOCTI BUKOPHCTAHHA
B MeKax KPUMiHAJbHOTO NMPOBAJKEeHHA OTPUMAHUX
y pesyJbTaTi Takoi B3aeMOZil JaHMX K JOKa30BOI
ingopmarrii.

IIpore TicHmit Ta BceOiUHUI B3a€MO3B’I30K
CIy:xk0, SKi 3MIMICHIOIOTH MIPABOOXOPOHHY (DYHKIIiO,
CILIBHICTD IIiJIel 1 3aBIaHb He yCyBa€ 3HAYHOI Aude-
peHItialii B IpaBOBOMY PeryJOBaHHI NiAJbHOCTI, HE
BUKJIIOUAE MeAKNX BiIMiHHOCTEH 3ajIeXHO BiJ oco-
OJMBOCTENl KOMKHOTO OpraHy, AKWU 3TiHCHIOE CBOL
(yHKI1ii, BKazaHi 3aKOHOM. Y TIpoOIeCi POSKPUTTA
Ta PO3CHiAyBaHHA KPUMiHAJbHUX ITPABOIOPYIIEHH
CHigumit Ta omepaTHBHI MiAPO3IiaN YXBAJIOTDL Bif
iMeHi Aep:KaBy BIAHI PillleHHs, 10 MiATBEPAKYIOTh

HASgBHICTH Y KOKHOTO 3 HUX IIeBHUX IIpaB i 060B’A3-
KiB um ix BigcyTHicTh. IlpuitHATI HUMU pimeHHA
1040 (PiBMYHUX Ta PUIAUYHNX 0Ci6 MAIOTh BIAJHUIHI
xXapakrep i mamaraoTs 000B’ 13K0BOMY BUKOHAHHIO.

Takum yMHOM, peajli3oBaHUM pillIeHHAM Y TPO-
1eci B3aeMo/Iil MiK olepaTUBHUMU IIiAPO3aiaMu Ta
CHIIUMMK OPUTAMAHHUN METOJ BJATHUX POBIOPH-
IKEeHb.

Bsaemozia € ogHiero 3 QYHKIN ympaBaiHCBKOI
TisIbHOCTi, BOHA 3a0e3IMeuye IO/iJI IpaIli Ta y3roaKe-
HiCTb Aifl, 1O3BOJIE €KOHOMUTH CHUJIM, T'POIIi, Yac.
3a IOIOMOT0I0 B3aEMOMii pealisyioThCcsa 3aBIAHHI,
AKi He MOKHA BUPIIIATH PO3PisHEHUMU i Po3’eqHAa-
HUMMU TiMU. YIIPaBJIiHHA B3aEMOZi€I0 B 60poThOi 31
3JIOUMHHICTIO Iepenbdauae HAABHICTD IIEBHOTO PEXKH-
MY ITi€l B3aeMO[Iii, MiATPUMKA ILOTO PEKUMY B 3aa-
HOMY CTaHi, IIOCTifiHe 10T0 BJOCKOHAJIEHHA 3 METOI0
3abesmneueHHA aenaji 6iabioi e)eKTUBHOCTI IPaBo-
OXOPOHHOI AiAJIBLHOCTI — yce IIe J03BOJISIE 3POOUTH
BUCHOBOK, III0 OJHUM i3 HAWBaKJIMBIININX IMLIAXIB
aKTuBisarii Ta ontumisamii B3aemozii y cdepi Kpu-
MiHaJbHOI TOJITUKM € caMe cHUcCTeMa YIIPaBIiHHA
6opoTrb010 3i B1ouMHHICTIO [4, €. 52—54].

OnuuM i3 3aBIaHb B3a€MOJIl caiguoro Ta omepa-
TUBHUX IMiAPO3/iIiB € iX oprauisamia Sk 00’ eJHAHHS
aoneit. Opramisarmisa no3Bossge cHopMyBaTH €IUHY
VIPaBIiHCBKY CUCTEMY, IeBHY OyIOBYy, cXeMy, Mic-
Ile Ta POJIb KOJKHOI CTOPOHHU, JAa€ MOMKJIUBICTH Bij-
ImpaloBaTu IpUioMu Ta MeToiu B3aemoxii. Opra-
HisaIlig B3aeMOJii BKJIIOUAE BCTAHOBJIEHHA IIPaB Ta
000B’A3KiB CTOPiH, TOPAZOK BiTHOCHH, POBCTAHOBKY
cua Ta 3acobiB. Opramisamis Bsaemopii mi:k opra-
HaMU JOCYZOBOTO PO3CJIi[yBaHHA Ta ONePATUBHUMU
mifposgiaMu He € MOKJINBOIO 0e3 iHGopMaIiiiHOTo
3a0e3TeueHHs.

Bzaemogitoun, cTopoHU 36MPaIOTh, HAKOIUYYIOTE,
30epiraroTh, aHAJI3yIOTh OTPUMYIOTH iH(OPMAIIiio,
dAKa 3TOZIOM peasidyeThbCd uepe3 MPUNHATTA BaKJIU-
BUX VIIPaBJiHCBKUX PillleHb § MeXKaxX KOHKDPEeTHUX
KPUMiHAIBHUX IPOBAIKeHb. B3aemomitoun, cirigumit
Ta ONEPATUBHI IMAPO3TiJM IOCTiHHO BiICTEKYIOTH
00CTaHOBKY, HaAMaramThCd mHepegdaunTH ii smimm,
BUBHAYAIOTh Ta MPOTHO3YIOTh AMHAMIKY 3pOCTaHHSA
Ta CIaay 3JI0UNHHUX BUABIB.

Bszaemonia mixk opramaMm GOCYZOBOI'O PO3CJIimy-
BaHHA Ta ONEPATUBHUX IIAPO3IiNiB HE € MOKINBOIO
0e3 HaJIeKHOTO KepiBHUIITBA. 3a JOIIOMOTOI0 KepiB-
HUIITBA YTOUYHIOIOTHCSA IIiJI Ta 3aBIAHHA B3a€EMOIIi,
KOHKPEeTU3yIThcA NPUNHOMHU Ta MeTOAu, Bigmpa-
IIbOBYETHCA TaKTWKA Ta CTPATerid, MiJBUIIYETHCA
e()eKTUBHICTh, JOCATAETHCA KiHIleBUH peayabTat. [le
BILJIMBA€ Ha IOBEAiHKY KOHKPETHUX JIIOAEH, II10 B3ae-
MOZit0Th Mix coboro [5, c. 337].

Oco0nmBOTO 3HAUEHHS B IPOIECi B3a€MOJIl CIif-
YOT0 Ta OMEPATUBHUX IIiAPO3ALTIB HPUIIIAETHCA
KOHTpoJt0. KOHTPOIL 103BOJISAE€ CBOEUACHO BUABIA-
TH MOJKJIWBI HEJONIKYW Ta HEJOIJIAAY B IPOIECi B3a-
€MOJIil, KOHKPeTU3YyBaT! paHillle yxBajieHe DilleH-
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Hd, OI[iHIOBATH NMPOMIKHUI Ta KiHIEBUN Pe3yabTaT
IisTBHOCTI.

Topkarounch TUTaHHA PO HOPMATUBHY OCHOBY,
CJIiJl Ba8HAUUTH, 1110 OCHOBHAM HOPMATUBHUM aKTOM,
III0 PEeryJIoe IPOIec B3aEMOil CIigunx opraHiB Ta
omepaTWBHUX Mmigpo3xminiB, € Haxas MiricrepcTBa
BHyTpimHiX cupaB «IIpo s3arBepmxenna [HcTpykmil
3 opramisarmii B3aemojil OpraHiB IOCYIOBOTO PO3-
CHiTyBaHHA 3 IHIMMMM OpraHaMH Ta IiAPO3aiIaMu
Hamionanbroi mominii Yxpainu B 3amobiranHi Kpu-
MiHAJbHUM IIPABONOPYIIEHHAM, IX BUABJEHHI Ta
poscaizyBauni» Big 07.07.2017 p. Ne 575 [6]. Lent
HOPMATHBHO-IIPABOBUY aKT He /lac BU3HAUEHHA B3a-
eMomii, ajie MOKHA BMBHAUWTU OCHOBHI ITPUHITUIIN
Takoi B3aeMOfii, IO MOJATaITh y: 1) moTpmMaHHL
3aKOHHOCTi, KOHCTUTYIiAHUX IpaB i cBoOo TpoMa-
IH; 2) KOMILIEKCHOMY BUKOPUCTAaHHi CHJI Ta 3ac00iB;
3) mepcoHANbHIN BiAIOBiJAMbHICTE CIiIUOTO, KEpiB-
HUKiB OllepaTMBHUX MiJpO3IiJiB 3a IPOBeIeHHA Ta
pesyJabTaTH CJIiTuMX Iifl Ta OIepaTHBHO-POBIIYKO-
BUX 3aX0[iB; 4) CAMOCTiHOCTI CJIiTIOTO B IPUHHATTL
pimens, OKpiM BUMaAKiB, mepeadaueHuX KPUMiHAIb-
HO-TIPOIIeCYaJbHUM 3aKOHOJABCTBOM; 9) CAMOCTiii-
HOCTi CIiBPOOITHWKIB ONmEpPaTMBHUX IIiAPO3MIiiB
y Bubopi 3acobiB Ta MeTOLIB OIePaTHBHO-PO3IIYKO-
BOI [IifJILHOCTI B Me:KaxX YMHHOI'O 3aKOHOJABCTBA;
6) y3rom:KeHOCTI IIaHyBaHHA CAiAUMX Aifl Ta omepa-
THUBHO-PO3IIYKOBUX 3aXO0/iB; () 0e3mepepBHOCTI B3a-
€MO[Ii] B MesKaX PO3CIiyBaHHA Ta POSKPUTTSA KPUMi-
HAJbHUX ITPABOMOPYIIIEHbD.

Posrisaemo 3a3HaUeHi IPUHIIAIY JOKJIAHIIIE:

1) mpuHIUOD ZOTpMMAaHHA 3aKOHHOCTi, KOHCTHU-
TYIiAHUX IPaB TPOMAJAH HEPO3PUBHO IIOB’I3aHUM
i3 BiAIIOBIAHICTIO 3aKOHY KOHKPETHUX il Ta aKTiB,
HEYXWJbHUM BUKOHAHHAM BaKOHIB yciMa yJyacHU-
KaMM CYyCHiIbHMX BigHocumH. CKaszaHe CTOCYETHCA
It aHasizoBaHOI B3aeMozii. [lo TOro ik MOKHA CMiINBO
CTBEP/KYBATH, 110 JIUIIIE 3 JOTPUMAHHAM TPUHITUAITY
3aKOHHOCTI ITOBHOIO MipO0 MOKYTh OyTH peasizoBaHi
BUMOTH BCiX iHIIUX mpuHIUMIB miei Beaemogii. Cro-
COBHO ITbOTO IPWHIINII 3aKOHHOCTI 3HAXOAUTH CBiil
KOHKDEeTHU! BUAB:

— Yy CYyBOPOMY JIOTPHMMAHHI CJAiUNM Ta OIepaTUB-
HUMU TigposjiiaMyu KpUMiHAJIBHO-IIPOIECYaTbHOTO
3aK0HOJABCTBA, BiJoMunx HopMaTuBHNX aKTiB MBC;

— y 3amobiraHHi, TpUNIMHEHH] Ta YCYHEHH] iHITUX
TOPYINeHb 3aKOHHOCTI 3 00Ky O0yAb-AK0i 0c0obH, PO
AK1 cTae BiJoMO CJIi YoMy Ta oTlepaTUBHUM IiAPO3Ii-
JaM y mpotieci ix Bzaemomii [7, c. 280];

2) KOMILTeKCHEe BUKOPUCTAHHSA CUJI i 3ac00iB, AKi
MaloTh CJiUuii Ta OlMepaTHBHI MiApO3Aiau, MPUIY-
CKa€, I0-IIeplile, 10 B3aEMOMia 3MiCHIOBATIMEThCSA
y BCix (popmax 3 ypaxyBaHHAM KOHKPETHUX CUTYya-
Ii#l; mo-apyre, caigui (posmrykosi) Ail Ta omepaTus-
HO-PO3ITYKOBi 3aX0[¥ MOBUHHI CTAHOBUTH E€NWHUM
mpoliec ycTaHOBJIeHHA icTuHU B cmpaBi. Ha ocHoBi
iropmarrii, oTprMaHOil BHACIILOK OIIEePaTUBHO-PO3-
IITYKOBOI AiAJBHOCTI, CJHiguuii BigKpHMBaE KpuUMi-

HaJIbHE IPOBAIsKeHHA. Pe3yIbTaTt TPOBeIeHUX HIM
CTimunX (PO3IIYKOBUX) Aill JOCUTH YACTO BUMATAIOTh
3ifiCHEHHS OIepPaTHBHO-POBIIYKOBAX 3aXOMAiB, AKi
J03BOJIIOTH OKPECIUTH Ta IIPOBECTH CJHIAUi mii momo
BCTAHOBJIEHHSA Ta 3aKPiIlJIEHHA J0Ka3iB y CIIpaBi;

3) caMOCTifiHiCTD CJIITYOr0 B MPUUAHATTI PillleHb.
Ilig 1boro MPUWHIUITY BUIJIWBAE 3 IPOIECYATbHOTO
CTaTyCy CJAiUOTO Ta XapaKTepy H0Tro IpollecyaabHIX
BigHOCWH 3 omepaTuBHMMHU migposmimamu. Ilig wac
3MiiCHEHHA IOCYJ0BOTO PO3CJIiTyBaHHS BCi piIteH-
Hs TIPO H0r0 CIpAMYBaHHA Ta MPOBAAKEHHSA CIITUNX
(posITyKoBUX) milt caigumii mpumiiMae CcaMOCTifHO,
OKpiM BUIAJKiB, KON 3aKOHOM IIependaueHo Ioro-
I'KeHHA IPOKypopa abo mo3Biji ciaimuoro cymmi, Ta
Hece IIOBHY BifITIOBiJa/JbHICTD 3a 1X 3aKOHHE Ta CBO-
euyacHe mpoBeneHHA. Kpim Toro, BiH orintoe 3i0pani
IOKas} 3a CBOIM BHYTPIIIHIM IepeKOHAHHAM, OCHO-
BaHUM Ha BCceOiUHOMY, IOBHOMY Ta 00’€KTHBHOMY
po3TIIAAi Bcix 00CTAaBWH CIpaBU y iX CYKYIIHOCTI,
KepyIouuch 3aKOHOM;

4) caMOCTiHHICTHL OIEpPATMBHMUX MiApPO3IiIiB
y BubOpi c110co6iB Ta METO/IiB OTIePATUBHO-POBIIYKO-
BOI misnbHOCTI (Y MeMKaxX UMHHOTO 3aKOHOJABCTBA)
MoJIATa€E B TOMY, II[0 OIlePATHBHUN IPAI[iBHUK CaMoO-
cTiltHO B[iliCHIOE OIIepaTHUBHO-PO3IITYKOBI 3aX0Au
IITO0 BUSBJICHHSA Ta 3aTPUMAHHSA 0Ci0, K1 BUMHMIN
KpUMiHaJIbHE MPaBOMOPYIIIEHHA; cAM BU3HAUAE PO3-
IITYKOBi 3aX0[M, IJIA TPOBEJEHHA AKUX MAiOTh OyTH
BUKOPUCTaHI CUJIU Ta 3aco0u iHIUX CIyKO Ta CBOE-
YacHO 3aJIyyae IO CIiBIpaIli i cay:x0u; Hece BiAmo-
BiZlaTbHICTH 3a AKiCcHe MPOBeJEeHHSA 0TIePaTUBHO-PO3-
IITYKOBUX 3ax0fiB [8, c. 220-221];

5) mmaHOBicTh BlaeMofii — HaWBaMKIUBIIIUH
npuHIun. HeobxigHo 3pificHoBaTH y3roiKeHe Ia-
HYBaHHS CJIiTUMX Ta POSIIYKOBUX 3aX0MiB, Oy IyBaTH
BCIO PobOTY miaHoBo. IlmaHyBaHHS JomoMarae CIif-
Y¥M i OIlepaTUBHUM ITiPO3AiJIaM ITiji Yac BUKOHAHHS
cBOIX (DYHKIIifi ypaxoByBaTu pPisHi cuTyarii, edek-
TUBHO BUKOPHCTOBYBATH CBOI MOXKJMBOCTI. ¥ IJaHi
HeoOXimHO mepexbauaTy ydyacTh ycix saiHTepecoBa-
HUX CIYKO.

Ilnan poscaifyBanHda BU3HAUa€E cpepu Ta IOPALOK
ix Bzaemopii. [lmanyBaHHA MOKe OYyTH AK €TUHUM,
TaK 1 po3misbHUM. PO3miMbHMY IIJIaH 3aCTOCOBYIOTH
TOAi, KOJM HOTPiOHO pO3MU(PYyBaTH KOHKPETHWI
3MIiCT OIEpaTHBHO-PO3ITYKOBMUX B3aXOMdiB, BimoOpa-
JKeHHA AKUX Y 3arajJbHOMY ILIaHI € HeAOIiIHHUM.
Tako:k po3aiIbHUI IJIAH CKJIANAIOTE AJIA 31 ACHeHHI
HANCKJIATHIIINX CIiIUnX mii;

6) OesmepepBHICTh B3aeMOAil mix wac poscaimy-
BaHHA KPUMiHAJTHHUX IIPABOIOPYIIEHh O3HAYAE, 1110
BOHA MOYMHAETHCA 3 MOMEHTY HaJXO[KeHHA 3adBU
abo TOBiJOMJIEHHA IIPO BUMHEHE KPUMiHAJIbHE IIpa-
BOTIOPYITNIEHHSA, TaKe, 1[0 TOTYETHCA, ab0 K Gesmoce-
pefiHe BUABJIEHHA O3HAK OCTaHHBOTO, IMificTaB IJId
POSIITYKY ocobu, dKa ¥oro BumHmiIa. Hagami Tpusa-
JICTh Ta iHTEHCUBHICTH B3a€MOii 3YMOBJIIOIOTHCS
o0cTaBMHAMY Ta iHTEepecaMu CIIpaBU; B3AEMOIisd TPH-
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Ba€ CTLIBKHU, CKiJIbKY BUMarae cpopmMoBaHa B cIIpaBi
ciigua curyamida [9, c. 336-337].

KpiMm mpuHNUIiB, 3aKOHOLABCTBO
OCHOBHi 3aBJaHH B3a€MO/Iii:

— 3abesmeueHHA HEBIAKJIANHUX CIifuMX Oifi Ta
OTIEPaTUBHO-POBIITYKOBUX B3aXOMAiB IiJ Yac KPHUMi-
HaJBbHUX ITPABOIIOPYIIIEHb;

— BcebiumHe Ta 00’ €KTUBHE PO3CIiTYBAHHI KPUMi-
HaJbHMUX IIPABOIOPYIIEHb, CBOEUACHE BUKPUTTS Ta
OPUTATHEHHA [0 KPUMiHAJBHOI BigmoBimasbHOCTI
ocib, AKi iX BUMHWIM, a TAKOMK PO3IIYK 0cib, AKi
BHUKJIN;

— 3IifiCHeHHA 3aXO0[iB, CIPIMOBAHNX HA BiIIIKO-
JyBaHHS MaTepialbHUX 30UTKiB, 3aBIaHUX TPOMAa-
HaM Ta OpraHisalifgM He3aJie;KHo BiZ (hopM BIACHOCTL
3JIOYMHHUMH IiAMU BUHHUX 0Ci0.

Heo0xigmo 3a3HaUNTH: AKIIO IBA MIEPIINX 3aBJaH-
HA BHUpINIYIOTbCA OpraHaMu BHYTPIIIHIX CcIIpaB
JIOCUTDH Ha BICOKOMY PiBHI, TO TpeTe 3aBAAHHA OO
BINIIIKOyBaHHA MaHOBUX 30UTKiB y CyU4acHUX YMO-
Bax € MalKe HeJOCAKHIM.

Taxkum unHOM, MOKHA C(HOPMYBATH YABJIEHHA IIPO
IIpoliec B3aeMOJii CIiBpoOiTHUKIB cIifumx Ta omepa-
TUBHUX IIPO3MiIiB, AKUHA MOJATa€ y IOKJaJeHHI
B OCHOBY CBOE€I [iAJHHOCTI ITPodeciiHNX HABUYOK Ta
3HaHb Yy PiBHUX rasys3ax HayK, a TAKOK BOHU MalOTh
pisHy po0ouy KOMIIeTeHIIi}0, OCHOBAHY HA MPUHITAIIL
BaKOHHOCTI Ta CIPAMOBAHY Ha NOCATHEHHA 3HAUHUX
pes3yJabTaTiB MifIbHICTD, IO MOJATAa€ y BUABJEHHI,
POBKPHUTTI Ta PO3CIiLyBaHHI KPUMiHAJIBLHUX IIPABO-
MOPYIIEHb.

Cam mporiec B3aeMofii BimOyBaeThCA BiATIOBiAHO
JI0 TIOJIO}KEHb KPHMiHAJbHO-TIPOIECYaJTbHOTO 3aKO0-
HY Ta BiJOMUYMX HOPMATHUBHHUX aKTiB IiJ CHITbHUM
KEePiBHUIITBOM HAYaJbHUKIB OIIEPATHMBHOTO Ta CJIijI-
YOTO IiPO3IiIiB.
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0COBJIUBOCTI PO3CJINYBAHHSA TA KPUMIHAJTICTUYHA XAPAKTEPUCTUKA JIETAJIIBAIIIT
I'POINOBUX KOIITIB ABO IHIIIOTO MAHUHA, 310BYTUX 3JIOYMHHUM CIIOCOBOM

CraTTio IPUCBAYEHO TOCTiIKEHHIO aKTYaIbHUX MTUTaHb KPUMiHATICTUYHOI XapaKTePUCTUKY MIPOTUIIPABHOI HifJb-
HOCTi 100 Jierasisarii rpoImoBUX KOIITiB (MaitHa), 3400yTUX SJOYMHHUM CIOCOO0M, Ta OCOOJMBOCTAM 3IiMCHEHHS
JIOCYZIOBOIO PO3CIiyBaHHA. 3BaKal0uM Ha Te, 110 Jeraaisamnisa (BiaMuBamusa) rporei abo MaiiHa, 3M00yTUX 3J0UNHHIM
cmocoboM, Hapasi cTasna riao6aabHO0 3aTPO30i0 eKOHOMIUHIM Oesmeri gep:KaBu, JOCTiA:KeHHS 00CTaBUH, AKi CIPUIIOTH
BYMHEHHIO BKA3aHOTO KPUMiHAJIBHOTO ABUIIA, € HAJA3BUYANHO BAKJINBUM.

AKTyanbHiCTh IIHOTO MHUTAHHS He BUKJIMNKAE CYMHIBiB, ajikKe TiHbOBA 3J0YMHHA TisAAbHICTH HabyJa CBiTOBOrO po3-
Mmaxy. Ille B HemadeKoMy MUHYJIOMY Taki KpUMiHaJbHI TPABOMOPYIIEHHA BUNHAINCS, K IPABUJIO, 3 METOI0 BKJaje-
HUX JIeTaJi30BaHUX KOIITIiB y MeBHUN BUJ MiAIPUEMHUIILKOI A1ATbHOCTI 414 OTPUMaHHA npuOyTKy. ChOroHi rpoImoBi
KOIITH 200 MaiiHo, 3700yTi 3I0YNHHIM CII0COO0M, BUKOPUCTOBYIOTHCS 1A (DiHAHCYBAHHS TePOPU3MY, 3MilICHEHHSA aKTiB
KOPYNIifiHOTO XapaKTepy, He3BaKOHHOTO0 00iry 30poi, BUKpaJIeHH IO TOIIO.

HesBakarouu Ha Te, 110 I[ilf TeMATHIli IPHUCBAUEHA 3HAUHA KiJbKiCTh HAYKOBUX JOCTiKeHb, €IMHOT0 BUSHAUEHHS
IOHATTA <«TiHbOBA EKOHOMiKa» HeMae, caMe TOMY aBTOPOM JOCTiZKeHO Ile TIOHATTA AK BUJ HifJIHHOCTi, CIIPAMOBAHOI
Ha IMOPYIIEHHA I0JaTKOBOT'0 3aKOHOAABCTBA 3 METOI0 OTPUMAHHA BUCOKUX JOXOAiB Ta MiHIMaJIbHUMU BUTpaTaMu. Takox
BUBYEHO IINTAHHSA B3A€MO3B’ A3KY Jieraisallii Komris abo Maiina, 300yTUX 3J0UYNHHIM CII0COO0M, i3 TIHBOBUM CEKTOPOM
€KOHOMIiKH.

Y poboTi posrIAHyTO MOHATTA Jeranisarii («BifMuBaHHA») Ipolreii (MaitHa), TPOAHAIIZ0BAHO CKJIAJ I[HOTO KPUMi-
HAJBHOTO IIPABOIOPYIIEHHS, aj Ke IIpPaBUIbHe BU3HAUEHHS HOT0 CKJIAJHMKIB 3abesleuye IpaBUIbHY KBatidikaiiio.
ABTOp y cBOiit poOOTi POBIJIAHYB iCTOPUYHII PO3BUTOK TAKOT0 KPUMiHAIBHOTO SBUINA, IK BiIMUBAHHS TPOIIel, MIPUUL-
HI, YMOBY CKOEHHA KPUMiHATHHUX IPABOIOPYIINEHD V cepi eKOHOMIKY Ta HACTIAKY TAKOTO BUY 3JIOUMHHOI JiAIbHOCTI.

Taxo:x 3iliCHEHO OIJIAL MisKHAPOJHOT0 3aKOHOJABCTBA II[00 PO3CIiyBaHHS Jeratisailii KomTis abo MaitHa, 3400y-
TUX 3JIOYMHHUM CII0CO00M, Ta HAIPAMU BUKOPUCTAHHSA CBiTOBOI'O OCBiY HAliOHATHPHUMY CJIiAUNMU OPraHaAMU.

Katouosi crosa: neraisaiis KoImTiB, BigMuBaHHA, KPUMiHAJIbHI TPABOMOPYIIIEHHA, TIHbOBA eKOHOMiKa, 3M00yTi 3710-
YUHHUM CIIOCOOOM.

Tiutiunnyk R. S., Zarubei V. V. SPECIFIC ASPECTS OF THE INVESTIGATION AND CRIMINAL
CHARACTERISTICS OF MONEY LAUNDERING OR OTHER PROPERTY PROCEEDS OF CRIME

The article is devoted to the search of topical issues of forensic characterization of illegal activities related to the
legalization of money (property) obtained by criminal means and the peculiarities of the pre-trial investigation. Given
that the legalization (laundering) of money or property obtained by criminal means has now become a global threat to
the economic security of the state, the study of the circumstances that contribute to the commission of this criminal
phenomenon is extremely important.

The urgency of this issue is not in doubt, because the shadow criminal activity has gained worldwide scope. In the
recent past, these criminal offenses were committed, as a rule, for the purpose of investing legalized funds in a certain
type of business activity for profit. Today, criminally obtained money or property is used to finance terrorism, acts of
corruption, arms trafficking, kidnapping, and so on.

Despite the fact that this topic is devoted to a significant amount of research, a single definition of “shadow
economy”, which is why the author explored this concept as an activity aimed at violating tax laws in order to obtain
high incomes and minimal costs. The relationship between the legalization of money or property obtained by criminal
means and the shadow sector of the economy has also been studied.

The concept of legalization or “laundering” of money (property) is considered in the work, the composition of
this criminal offense is analyzed, due to the fact that the correct definition of its components provides the correct
qualification. The author considers the historical development of such a criminal phenomenon as money laundering,
the causes, conditions of committing criminal offenses in the economy and the consequences of this type of criminal
activity.

There is also a review of international law investigating the legalization of money or property obtained by criminal
means and the use of international experience by national investigators.

Key words: legalization of money, money laundering, money laundering, criminal offenses, shadow economy,
obtained by criminal means.
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Beryn. Jleramisarmia rpomoBux KomTiB abo iHImo-
T0 MaiiHa, 3M00yTUX 3JOUYMHHUM CIIOCO00M, € OJHUM
3 OCHOBHHUX BJIOUMHIB, AKi BUMHEHi y cdepi eKoHO-
MiKH Ta AKi MOPOJUIN KOPYIIIil0, KOPUCTYBAHHA AK
3acib HaKOIMWYeHHS HepBUHHOTO Kamitanuy. IIporec
po3Iep:KaBIeHHA i mIpUBaTU3aIlil HEJOCTATHLOT'O IIPa-
BOBOT'0 PETyJIIOBaHHA B IE€Pio]] IIepexo/y A0 PUHKOBOL
€KOHOMiKY CTBOPUB YMOBH /IJ1 HE3aKOHHOT'O HAKOIIU-
YeHHA KaIiTasy B pyKax (pisuunux abo 0PUANYHUX
0Ci0 — TaK 3BaHOTO «TiHHOBOT'O» KAIiTaJy, 3BepHEHHSA
JI0 IKOT'O ITOYaJI Ha3MBaTH TiHHOBOIO EKOHOMiKOI0.

ITocranoBka 3aBgamHA. [locTigKeHHA IIHOTO
OUTAHHSA TOTpedye aHamidy PO3YMiHHSA CYTHOCTL
TiHBOBOT'O KaIiTaIy Ta MPUOYTKiB, 300YTUX 3JIOULH-
HUM CII0cO00M; BU3HAUEHHSA 0COOJMBOCTEH POBCIIi Y-
BaHHA Iiiei Kareropii KpUMiHaJIBHOTO IIPABOIOPY-
IIIeHHA Ta Horo KpUMiHaAJMiCTUYHOI XapaKTepUCTUKY;
3’sICyBaHHA T€HE3U I[bOT0 KPUMiHAJILHOTO SBUIIA Ta
IMIJIAXY HOTO PO3BUTKY M IePeTBOPEHHA B yMOBax
nm@)poBisarii cycmisbeTBa.

PesyasraTu gocaimkenns. « TimboBuii» KamiTam —
IIe I'POINOBi KOWITH ab0 MaiHO, 3400YTi 3JIOUMHHAM
cmoco0oM i IpuxOoBaHi BiJ omojaTKyBaHHS. ¥ Hena-
JIEKOMY MUHYJIOMY IX Ha3WBaJU «BKpajeHi Tr'porri,
3m00yTi B pe3yJIbTaTi KpaJikoK, MaxpancTsa, Iorpa-
OyBaHb, (haJbIINBOMOHETHUIITBA a00 IHIIIOTO BHUIY
3y10unHHOI HignbHOCTI» . i rpormi abo MaiiHO BUKJIIO-
yeHi i3 3aKOHHOTO JEP:KABHOTO TOBApOOOiry, amke
TaKi KOIITH JIeTaJbHO HE MOJKHA IOKJACTU B 0aHK,
mpuadaTH HA HUX HEPYXOMiCTh, MYCTUTH B O0Ir Id
OTpUMAHHS NPUOYTKY, I[00 He «3acBiTUTH» iX K
0e3 odimifinoro mxepena Hagxomxerus. Came Tomy
ImepeMillleHHsd KOIITiB, AKi HEe OI0JaTKOBYBAJMCSH,
BiZmOyBaeThCA MOTAWKM, MAHiBIEM 3aKOHHOI €KOHO-
MiYHOI IiAJIBbHOCTI.

Konocanphi KomTu, oTpuMaHi Big TopriBii 36po-
€10, HEBAKOHHOTO I'DAJBHOTO Ta HapKoOi3Hecy, KOH-
TpabaHIW, PO3KpaJaHb, B3JIOUMHIII HAMAralThCA
JeraisyBatu (BiMuTH) 3 METO HafaHHA iM icTopii
3aKOHHOTO IOXO/KEeHHS Ta IYCTUTH B 00ir. Taxum
YWHOM, «TiHBOBHWH KaIiTaj» — Ile MiAIiJIbHI KOIITH
Jep:KaBHUX IIiJIPHEMCTB, OpraHisamiii Oymb-aKol
(hopMu BIACHOCTI, a TAKOMK (PismUHUX 0Ci0, 3M00yTHX
HE3aKOHHO (3a JOIIOMOT0I0 PO3KpagaHHsd, IIPUCBOEH-
Hd, IIaxXpaiicTBa, KpagiKKu, TpabyHKY, irpoBoro Ta
HapKoOi3HeCY TOIIO).

IlTe B 1994 pomui Ha KoH(bepeHIII Kpain — uje-
HiB Pagu €Bpomu 3 mpobseMu BiZMUBAaHHS T'POIIei
y KpaiHax i3 mepexigHOI0 eKOHOMIKOI0 BHOKPEMUJIN
OCHOBHi HeTaTHBHI HACJIIAKY BiTMUBAHHSA I'POIIOBUX
KOIITiB a00 MaiiHa:

— CTBOPEHHSA BimuyTTa 0e3KapHOCTi, II0 POOUTH
IpHUBAOJMBUM TaKWi BHJ BJI0UMHHOI IisIBHOCTI,
a BUCOKUU piBeHb 3JI0UMHHOCTI, HacaMIepes opraHi-
30BaHOI, MiipUBa€E MiBAJINHU CYCIiJIbCTBA Ta 3aTrPo-
JKy€e TPaBOBMM HOpMaM;

— BJIOUMHHI opraHisaIlii OTpUMYIOTh MOMKJINBICTH
(piHaHCyBaTH CBOIO MOAAJIBINY AiAJbHICTD;

— HEKOHTPOJbOBaHE BUKOPUCTAHHSA 3JIOUMHHUMU
opraHisamiamMu okpeMux (hiHaHCOBUX YCTAHOB 3aB-
Jla€ IIKOAY BCil (DiHAHCOBiM cucTeMi Tep:KaBy;

— 30cepeKeHHI eKOHOMIUHOI Ta (piHaHCOBOI BJIa-
IV B pyKax 3JI0YMHHUX OPraHisaliif MoKe migipBaTu
Hal[ilOHAJbHY €KOHOMiKY KpaiHM Ta JAeMOKpaTHUUHi
3acajau Bjaau Ta yopasiinaa [1, c. 134].

Y HamsaraJabHIIIIOMY BHUIJISALI «BifMHBaHHA
OpyIHUX TPOIIeli» MOKHA BUSHAUUTHU K «II€PETBO-
PeHHA HE3aKOHHO OTPUMAHUX I'POIIOBHMX KOIITiB
B iHIIII aKTWBU, MPUXOBYBaHHA CIPaBKHBOTO JKe-
pesa abo BJIACHOCTI, Bif AKMX HE3aKOHHO OTPUMAaHi
T'POIIIi, i CTBOPEHHSI BUAMMOCTI 3aKOHHOTO JJKepesia
Ta BJIACHOCTi».

Jleramisamia 3a CBOEIO CYTTIO — 3JIOUMHHA MisJIb-
HiCTb i3 BUBeJeHH KOIITiB «OpyAHKIX » TPOIIIeH 3i cihe-
P¥ «TiHBOBOT'O» KaIliTaJy Ta 3aIPOBaIKeHHA Y chepy
3aKOHHOT'0 BUKOPUCTAHHA, TOOTO HAJAHHS I'POIIIOBUM
KoITaM abo MaifHy CTaTyCy 3aKOHHOI BJIACHOCTI IIeB-
HOI ropuaununoi un (isuyroi ocodu [7, ¢. 111].

Orxe, HaOyTe HE3aKOHHUM CIIOCOOOM CTAE BaKOH-
Hoto BaacHicTio. [Ipomec eramisarii me y 20-x pokax
MUHYJIOTO CTOJIITTS 3 JIETKOI PYKHU «XPEIeHoTo 6aTh-
kKa» Madii Yuraro Anp Kamone orpumaB Ha3By «Bij-
muBaHHs» [1, c. 138].

MoskHa BuminiuTy Taki ABi (popmu Jerasisaiii, Sk
mpocTa Ta ckjaagHa. IIpocta Gopma 3a cBOEI CTPYK-
TYpOI0 € JIWIIIe CTAaJi€l0 CKJAAHOI Jerajisalii, Imo
€ 6araToxomoBOI0 IMaxXpaicbKoi0 (hiHAHCOBOKIO CcXe-
MO0, B AKifl 0GepyThb y4acTh JerajJbHI KOMepPITiiHi
(hiHaHCOBO-0aHKiBCHKi yCTAHOBH.

BigcyTHicTh JeraipHUX JiKepes JoX0AY V disud-
HUX 0ci6 abo sgBHA HEBiAMOBiAHiCTL omepaiiam i3
BEJIMKVMY T'POIIOBUMHU CYyMaMu, IIPUA0AHHS HEPY-
XOMOCTi, BUMHEHH 1HIITUX YTOJ HA CYMHU, 1110 3HAUHO
MIePEBUIIYIOTH JOXOAY IOPUAUYHOL Ui (PiBMUHOI 0CO-
01, € ABHUMU O3HAKAMU Jerajisairii.

IlpegMeToM IHOT'O BJIOUMHY € KOIITH YW Mawi-
Ho. Ilix KomTamMu pos3yMmiloTh He TiIBKM T'pOIIi Ta
BAJIOTY, a ¥ 6aHKiBCHKi Ta ZOPOXKHI UeKH, I'POIIO-
Bi mepekasu, iHBecTuIiliHi miHHi mamepu, obJira-
mii, cepTu(dikaT, TOBApOpPOSMOPAAUl HOKYMEHTH,
HasABHICTh AKWUX € JOCTATHIMU Ijd HaOyTTA Ipas,
IOTOBOPY KYMiBJi-IpOJaKy, IO3UKHU, NOKYMEHTH
KpenuTyBaHHA. MaitHO — Ile HEPYXOMiCTb, & TAKOMK
TPAHCIOPTHi 3aco0u, KOIITOBHOCTi, OsaropomgHi Ta
pigkicHi MeTau.

3a crmocoboM 3AifiCHeHHS Jeraaisaiis K Jidib-
HiCTh CIIPSIMOBaHA HA BUBEJEHHA KOIITIB, 3M00yTHX
HEe3aKOHHO 3 «TiHbOBOI» €KOHOMIiKM, Ta HaJAHHA IM
3aKOHHOTO cTaTycy. BoHa 3zificHIO€THCA 3a [JOTIOMO-
ro: (piHaHCOBUX OmepaIiil; yroa KyImiBJIi-Ipogaxy,
TI03UKY, KPeIUTYBaHHA, IiATPUEMHUIBKOIL TiAIbHO-
cTi, migcTaBHOI eKOHOMIUHOI AisgabHOCTI (BIIKPUTTS
(ikTUBHUX (GipM, MiATPHUEMCTB).

Cmooco0u Jseramisamnii 6esmocepeubo 0B’ I3aHi 3i
CKOEHHAM IHINMMX KPUMiHAJbHUX IPABOIOPYINEHb,
SAK-OT KOPYIITilH] 3JI0YMHYU, 3JI0BKUBAHHA CIY:K00-
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BUM CTAHOBUIIEM, 3aXOIJIEHHA 3apyUYHUKiB, (piHAH-
COBe ITIaXpancTBO, TEPOPHU3M, a caMe:

— y4YacTb IOCAJ0BUX OCi0 Jep:KaBHUX YCTAHOB
V KOMEepILifiHi#l misabHOCTI AJNS OTPUMAHHSA 0OCOOH-
CTOT'0 Y1 KOPIIOPATUBHOIO IPUOYTKY;

— «IlepeKauyyBaHHA» JePKaBHUX KOIITiB y KOMep-
IifiHI CTPYKTYpHU Ta «IIepeBejleHHA B TOTiBKY» T'pO-
1I1e1t;

— HaJaHHA TiJIBT AJIA CBOEI KOPIIOPATUBHOI IPyIN
(momitmunoi, pemiriiinoi, HamioHa bHOI) i3 BUKOpHMC-
TaHHAM JIePKaBHUX PECYPCiB;

— BILIUB Ha 3aco0u MacoBoi iH(opMaIrii 1j1sa oTpu-
MaHHS 0cO0MCTOT0 4060 KOPIIOPATUBHOT'O TPUOYTKY;

— BUKOPUCTAHHA JEPKABHUMU CJIYKOOBIAMU
mifctaBHUX (ipM, HaWuacrinme odopMJIeHUX Ha
poauuiB, y KOMEPIiHUX CTPYKTYpaX;

— BUKODPUCTAHHS CJIYKO00BOTO CTAHOBHUINA I
MaHiIyJI0BaHHA iH(opMaIieo (CIIOTBOPeHHsA, 3aTs-
I'yBaHHSA TEPMiHiB BUIaUi TOII0) 3 METOI OTPUMAHHSA
0Cc0o0MCTOI BUTOZI;

— OIOPOKDATUUHUU «PEKeT», M0 BUPAMKAETHCS
y BUMaraHHi MaTepiaJbHUX 3ac06iB I iX «IepeKu-
JaHHA» B IHINI KOMEpPIifiHI CTPYKTYpPH, MOJITUYHI
maprii, 6sarogifiai GoHIM 3 0COOMCTOIO BUTOLO0IO;

— n100i3M i yac yxBaJeHHA HOPMATUBHUX aKTiB
Ha KOPUCTh IEBHUX I'PYII;

— IOJAaHHSA JepXKaBHMUX (DIHAHCOBUX PECYPCiB 0
BUOOpPUUX (POHLIB OKPEMUX IPETEHICHTIB.

OxpeMo MOKHa TOAATH Ie TaKi CIroco0m:

— cTBOpeHHs Oaaromiiinux (GoHIIB ocobamu, AKi
MaIlOTh HAa MeTi IPUXOBATH IKEPEJIO CBOIX TOXO/IiB Ta
AHOHIMHY «II0KepPTBY» IIMX I'POIIEH Y CBOI K (DOHIM;

— HEKOHTDPOJbOBAaHE BBEJEHHA B KOMEPIiMHWI
00ir KOmmTiB 3a [JOIOMOTOI0 YTBOPEHHSA JIETATbHUX
TOCIIOJJapCHKUX CTPYKTYP Ha TepUTOPil YKpainu;

— y4acThb y IpuBaTHU3aIlii;

— CTBOPEHHS BUAMMOCTI BICOKOI peHTabeabHOCTI
MiATPUEMCTBA IJId OIPUKPUTTA 3[iliCHIOBAaHUX OIle-
parmii;

— mpunbaHHA I[IHHWX IIalepiB uepes migpoOueHi
PaxyHKHU;

— BHUKOPHCTAaHHSI O0aHKIBCBKMX MeXaHi3MiB,
YCKJIaTHEHNX cXeM (DiHaHCOBUX BiJHOCHH Ta PyX I'Po-
IIIOBUX KOIITiB;

— iHBecTHITifIHA TiAIBHICTD;

— TiepeBelileHHA B TOTiBKY 3 BUKOPHUCTAHHAM
o(rropHUX (ip™m Ta iH.

Hepinko HalicKJIagHIIIIM y PO3CIiAyBaHHI Jera-
Jizarii cTae BCTaHOBJICHHSA 0CO0M 3JI0UMHITA. SIK mpa-
BUJIO, IIi 0cO0M TaK um iHaKIIe 0epyTh yU4acThb y MOJIi-
TUYHi#, eKOHOMIUHI Ta IPOMAACBHKIN misJbHOCTL
KpaiHu Ta 3aiiMaloTh IEeBHUM COIliaJbHUI piBeHB,
AK-OT JIlenyTaTH, IPaIliBHUKY MiHiCTePCTB Ta iHITNUX
JIep:KaBHUX YCTAHOB, IUPEKTOPHU, EKOHOMICTH, OYX-
rajTepu IANPUEMCTB 3 Jep:KaBHOIO abo KOJeK-
TUBHOIO (DOPMOIO BJIACHOCTi, KEPiBHUKM IiAIPUEM-
HUIBKUX CTPYKTYD, IPAIiBHUKYW MUTHHUI, OaHKiB,
ITOJATKOBOI CIYKOH! TOIIO.

HaykoBmi BupinAioTh [gBa pPiSHOBUAM TaKUX
cy0’eKTiB  KpPUMIiHAJBHOTO  IIPABOIOPYIIEHHS:
1) cy6’exTOM IIHOTO 3JIOUMHY MOXKe OyTH OyIb-aKa
ocoba, 30KpeMa Ta, AKA BUMHUJIN MEPBUHHUHN 3JI0-
ynH; 2) cy0’eKTOM MO:Ke OYyTH TiJbKHM ocoba, AKa
He BYMHAJNA IEPBUHHUM 3J0uMH. BimmoBigao mo
m. 2 ct. 6 CrpacOypspkoi kousenii 1990 p. Bigmo-
BijasJbHICTL 3a Jierajisarmiio AOXOMiB He IOIINPIO-
€ThCA Ha 0Ci0, AKi BUMHWIN OCHOBHE KpUMiHAJIbHE
npasonopyienHsa. Ocoba, dxka BUNHNIIA TIePBUHHNHN
3JIOUMH, a TOTiM JerajisyBajia KOIITH, OTPHMAaHi
B pe3yJbTaTi BUMHEHHA I[bOTO 3JOUYMHY, HiJJaATae
KpuUMiHaJbHIM BiATOBifasbHOCTI Ba MpaBUJIAMU
peasbHOI cyKymHOCTI [3].

CrorofHi 3/10uMHHA AiAIbHICTS OO0 Jeratisaiii
mpulOyTKiB, 3M00yTHX 3IOUMHHUM cIIocoO0M, HaOyIa
Mi’KHApOJTHOTO XapaKTepy, IO OB’ A3aHO He JIUIIEe
3 TUM, III0 3JIOUWHITI TPATHYTh 3aBOJIOAITH Bee OiIbITT
MacInTa0HUMY PUHKAMHU, a i i3 THM, 1110 PUSUK OyTH
BUKDUTUM B3MEHIYeThCA Uepe3 BiJCYTHICTH Haja-
TO[’KEHOT0 AJITOPUTMY B3a€EMOJIl MisK ITPAaBOOXOPOH-
HUMM OpraHaMu 0araTboX KpaiH Ta uepes BiICyTHICTH
cisbHOI mpaBoBoi 6asu. ToMy HalioHAJIBHI KOPAOHHT
€ eJIeMEeHTOM, III0 CIIPUsE, a He MepelIKoaKae 6es-
KapHOMY BigmMuBaHHIO Tpomteii. [ina Jerasmisairii
KPUMiHAIBHOI MPUOYTKY B3JIOUMHIII 00MpPAaioTh Kpa-
imy, me moTpuMaHHS 0aHKiBCHKOI TaeMHHUIIL € HAii-
CYBODIiIIIM, a HATJIA MPABOOXOPOHHUMU OpPTaHAMU
3a 0aHKiBCHKOIO AiANBHICTIO HATMEHIN e(DeKTUBHUM
abo Baarayi BimcyTHiM. fIK mpaBmio, ypAmu 3asHa-
YyeHUX KpaiH, 3allikaBjeHI B MiKHapOJHOMY CIIiB-
POOITHUIITBI Ta iHBECTHINIAX, HE BUABJIAIOTH yBATH
II0 TIOXO/XKEHHA KaliTaty, 0 BXOAUTH Y (hiHaHCOBY
cucremy. TakuM UYMHOM, «BiIMWTi» KOIITH BJINBA-
I0TBCA B MiKHApoAHI (iHaHCOBI pWHKH, «OpymHA»
TOTiBKa HEPiKO MOETHYETHCA 3 JIETAJbHUMU H0XO-
IaMu, OTPUMAHUMHU B Pe3yJbTaTi 3BUUYaiiHOI Aijo-
BOI aKTMBHOCTI, 1 JIEKJIAPYETHCA AK «UUCTi» I'POIIi.
¥ Takux BUIAAKaX 3JOUYMHII 4aCTO KEPYIOTh i Ipu-
€MCTBaMU, SAKi TOPryoTbh a0 HAJAIOTH IOCIYTH 3a
TOTiBKY (HAIpHKJIaZ, pecTopanu abo HeIpomoBOJbYL
MarasuHU, TOProsi meuTpu). [IpubyToK, oTpuManmit
BiJl TAKMX MiIPUEMCTB, TOETHYETHCS 3 «OPYIHIMU »
TpPoIMMa, KJAgeThCsd Ha OaHKiBCbKI paxyHKU 0e3
Oyne-axux minosp [1, c. 258].

Mi:xHapogHuUit iHTepec 10 mpobaeMu BiTMUBAHHS
T'poITel CIIOYaTKy BUHUK Yepes3 TOPIiBJII0 HAPKOTHY-
HUMM Ta ICUXOTPOIHUMHU PEUOBMHAMU, OCKiIBKU
pPyX Tpolleil uepe3 KOPJOH € XapaKTEPHOIO PUCOI0
omepaiiii, moB’S3aHMX i3 BiIMMBAHHAM TpPOIIEH,
OTpUMAaHUX BiJ HapKoOizHECY.

Y Kompennii Pagum €Bpomu mpo BigMuBaHHA,
BUSABJIEHHSA, BUJIYUYeHHS Ta KOH(icKaIio moxomis
Bif 310umMHHOI mifAabHOCTI, mpuiitHaTol B CTpacOypsi
8 nucromaza 1990 p., 3a3HAUAETHC, IO TO30ABICH-
HS 3JI0YUHIA JOXOMiB, 3M00yTUX 3JOUNHHUM CIIOCO-
O6oM, € ofHUM 3 e()eKTUBHUX Ta CYYaCHUX METOXiB
6opoTrbu poTy HebOe3neyHMX (hopM 3I0UMHHOCTI [3].
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HeoOxigmicTh KoopaumHamii fili HaIlioHAJIbHUX
IIPaBOOXOPOHHUX OPraHiB Ha MiKHaApOJHOMY PiBHI
3YMOBIJIA CTBOPEHHS BIAIOBiTHO /10 PillleHHS caMiTy
«Beaukoi cimgn» B ITapmexi B 1989 pomi cmeriais-
HOI Mi»KHapOaHOI KoMicii 3 60poTsOM 3 BiTMUBAHHAM
rpomreir (FATF). Meroto crBopeHHS ITiei Mimypsa-
JOBOI TPyIM € Pos3pobKa Ta peanisaifid HOJITHKH,
CIPAMOBAHOI Ha 60POTHOY 3 BiAMMBAHHAM I'DOIIEH.
PospobueHi g5 11bOT0 PeKOMEHAIlil TPOIOHYIOTHCS
Jue K 6a30Bi yHiBepcaJbHI IPUHITNIN OpraHisaIii
0opoTHOM 3 BiTMUBAHHAM I'POIIEl, AKi KOXKHA Kpai-
Ha Ma€ BIPOBAIKYBAaTH BiTIOBITHO M0 KOHKPETHOI
cuTyallii Ta oco0JMBOCTeH HAIIOHAJBHOI KOHCTHUTY-
miftHOi cucremu [ 7, ¢. 65].

Bonu criamaroTbesa 3 PeKOMEHIAIIN IOA0 BIO-
CKOHAJIEHHA HAIliOHAJILHOI 3aKOHOJABYOI CHCTEMH,
3axo/iB y (iHaHCOBill c(epi, a came poJi Kpenur-
HO-(GiHAHCOBUX YCTAHOB Y 00POTHOL 3 BiAMUBAHHAM
I'poIIIelt, Ta 3aXOMiB IO0 aKTUBi3aIii MiXKHAPOIHO-
ro cuiBpobiTHHUIITBA V cdepi mpoTuaii BigMuBaHHIO
ramitanmiB. OTiKe, KOXKHA KpaiHa IIOBUHHA TONIUPHU-
TH Jil0 3JIOYMHY IOJ0 BiAMWBaHHS I'POIIel, OTPHU-
MaHMX BiJi TOPriBJIi HAPKOTUKAaMM, HA 3JIOYKHH,
mMOB’sI3aHi 13 CEePHOBHMMHU IIPABOMOPYINEHHAMU;
KOJKHA KpaiHa caMa BHM3HAUae, AKi TAMKKI 3JI0UMHUI
MaioTh OyTH BCTAHOBJEHI K OOI'PYHTYBAHHSA B3JI0-
YUHY IMOA0 BiAMWBAHHA TPOIIEN; KpUMiHATIBHY
BifiOBiIaNbHICT, MAIOTh HECTH IK CAYKOOBINi, TaK
i cami Kopmoparrii; 3aKoHU (hiHAHCOBUX IHCTUTYIIIil
PO TAEMHUITI0 MAIOTh PO3POOJNATHCS TaK, IMO0 He
MEePeIIKOMKATA HisIM IIPOTH BiAMWBAHHSA I'POIIEI;
(bimaHCOBI yCcTaHOBM IOBWHHI 3BEPTATH OCOOJIUBY
yBary Ha BCi 3aIlJIyTaHi omeparii Ha BeJIWKi cymMu Ta
BCi He3BMUAlHI cXeMu omepariil, AKi He MalTh Oue-
BUHOI eKOHOMIYHOI METH Y1 OUEBUTHOTO 3aKOHHOT'O
XapakTepy; Koy (hiHAHCOBi yCTaHOBU IiJ03PIOIOTH
PO BJOUMHHUN XapaKTep IOXO/KeHHA KOIITiB,
BOHM 3000B’fI3aHi CBOEUACHO MOBiJOMUTH IIPO CBOL
MiI03pU KOMIIETEeHTHIM OpraHaM.

3Baskaoyum Ha Te, IO IpobieMa BigZMUBaHHS
I'POIIIel CTOCYEThCA He JnIe KpaiH €BpoIeicbKoro
Corosy, a i1 Cmoanyuenux IllTatiB AMepuru, ocTaH-
HA CBOIM DPE3OJIOTUBHUM [OKYMEHTOM BUSHAUMJIN
15 nmep:xaB, AKi He BXKUBAIOTh aJeKBATHHUX 3aXOMiB
I71s1 00POTHOM 3 BiIMUBAHHSIM I'POIIOBUX KOIITIB i He
CIIBIIPAITIOIOTS Y Ii#l chepi 3i CBiTOBOIO CIILIBHOTOIO,
BUOKPEMUBIITN HUBKY CEPI03HUX HEJOMiKiB:

1. Bigcyrua BigmoBigHa MiKHApOZHMM HOpPMAaM
3aK0HOZAaBUAa 0a3a 0OPOTHOM 3 JIeraaisalicio 3JI0UnH-
HUX JJOXOJiB.

2. Crarti Kpuminansuoro Kogekcey momo Bigmu-
BaHHA I'POITIeli He MalOTh MPAKTUYHOI'0 3aCTOCYBAHHA
Ta € MaJ0e()eKTUBHUMU.

3. BigcyTHa cuctema imenTudikailii KaieHTiB miz
Yyac IPOBeJeHH BeJIMKOI K1IbKOCTI (DiHAHCOBUX OIIe-
partii.

4. ®dinancosi iHcTUTYTH He 30008’ A3aHi iH(GOPMY-
BaTH IIPaBOOXOPOHHI OpraHu Mpo io3piii yroau.

5. Hemae e(eKTHBHOI cucTeMu KOHTPOJIO HAT
IigabHiCTIO (DiHAHCOBUX iHCTUTYTIB.

6. He icHye edexTuBHOI cucTeMu HaJaHHS
indopmailrii TpaBOOXOPOHHUM OpraHaM iHIIUX Kpa-
iH y Me)KaxX IBOCTOPOHHIX MiKHAPOAHUX VIO IJId
nokasy (akTiB BimMuBaHHA rpoiei [, ¢. 533].

3 oriAgy Ha Ie, BCiM 0aHKIBCBKMM yCTaHOBAM
CIHIA =HamoseramBo peKOMEHIYEThCA MOCUIUTH KOH-
TPOJIb 32 KOMEPIIITHUMHY Ta iHBECTUI[IHHUMY OIIepa-
iAMHU, M0 CTOCYIOThCA KPEeJUTHO-(DiHAHCOBUX yCTa-
HOB HeOJaroHaJiHUX KpaiH, IO 3iHCHIOIOTHCA 3a
HeCTaHJAPTHUMHY, HeifeHTU(hiKOBaHMMHU Ta HE3PO3Y-
MiJIIMU CXeMaMH’, a TAKOK 3a OIepaIiaMu, 0 3Iil-
CHIOIOTHCA 3 IIUX [IePIKAB uepes TPeTi KpaiHu, AKII0
iX BUKOHAHHS 3a 30BHIIITHIMU O3HAKAMU HE 3yMOBJIE-
He KOMepIIifiHOI0 HeoOXiAHiCTIO.

I3 meTor0 3axMCTy MiKHAPOAHOI (hiHAHCOBOI CHC-
TEeMH Bifl MOKJINBUX PU3UKIiB, OB’ I3aHUX i3 IPOBe-
JTEeHHAM OIlepalliii i3 KpaiHaMu, AKi He 3AilICHIOIOTH
HaJeXKHOI cmiBmpari y cdepi 6opotsbu 3 Bigmu-
BaHHAM Kamitany, oprauisamii FAFT ta FinCEN
(Financial Crimes Enforcement Network) pexomen-
IVIOTH KpaiHaM — 4jeHaM KOMicii 10 BiKMBaHHS IIOK0
BUIIIEBKABAHUX KPaiH 3aX0/I TAKOTO XapaKTepy:

— BiIKpUTTA paxyHKY y (iHaHCOBi#i ycTaHOBI
MOKJINBE JIWINle 3a YMOBW HAaJaHHA I[ill ycTaHOBi
3adBHUKOM CIIPaBKHBLOI iH(opMaIlili mpo BJIacHUKA
PaxyHKY;

— i3 OOKy (piHAHCOBUX YyCTAaHOB 0COOJUBA yBara
Mae TPUALIATHCA OyAb-IKMM OIlepalisM, 0B’ sg3a-
HUM i3 KpaiHamu, gKi He 6aKalTh CIIBIPAIIOBATH
y cdepi 60poTs0U 3 BifMuUBaHHAM I'poIlIeil. 30KpeMa,
(himaHCOBMM yCTaHOBAM PEKOMEHYETHCA PETYIAPHO
HaJlaBaTH MMPaBOOXOPOHHUM OpPTraHaM BiZOMOCTi IIPO
omepaitii, 10 IePeBUIYIOTh IEBHY CYMY Ta 3IiHCHEH1
3a yJacTio (pisMUHUX UM I0PUIUIHUX 0Ci0 BUITIEBKA-
3aHMUX KpaiH.

— 3a MMEBHUX OOCTABMH He MAIOTh YHEMOKJIUBIIIO-
BaTHCA 00Me:KeHHS IPOBeJeHHS olepalii i3 Bigmo-
BifHUMU KpainaMu a00 HABiTh IX IOBHOTO IPUITMHEH-
HA [5, c. 535].

ITi saxomu He € 000B’A3KOBMMM [0 3aCTOCYBaH-
HA Ta NPUNHATTA pillleHHA II0J0 1X BUKOPHUCTaH-
HeA 3aJUIIAETHCA HA PO3CYZ KOHKpeTHOI (piHaHCcoOBOI
YCTaHOBHU.

BrarouenHss OyAb-aKOl Aep:KaBM J0 KpaiH, AKi
He B)KHBAIOTh afleKBATHUX 3aXOMiB IIOAO 00POTHOU
3 BiIMUBaAHHAM Tpolllell i He CHiBOPAIIOIOTh y ITil
cdepi 3 TPaBOOXOPOHHMMU OpraHaMH iHIIUX KpaiH,
MO3HAUNTLCS Ha iHBECTUIIHHIN MpuBaOJMBOCTI Aep-
skaBu. PaKkTUUHe BUBHAHHA MisKHAPOAHOIO KOMicielo
0opoTHOU 3 BiTMUBAHHAM TPOITIEH KPAiHM « KOPYMIIO-
BaHOI0» 0O3HAYAE Te, 1110 PO3BUHEHI KpalHU BBAXKAIOTh
VKpail pu3mKOBaHUM PO3BUBATH TaM CBiii GizHec.

Kpim mboro, Taka cuTyaris HeraTUBHO BILJIMBAE
Ha poboTy (iHAHCOBUX YCTAHOB i KOMIIaHIH, AKi Po3-
TalloBaHI HA TEPUTOPil PO3BUHEHWX KpaiH i AKUM
TOBOJUTHLCSA IOCTIHHO JOBOAUTH Te, III0 BOHU HE CTO-
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CYIOTHCS 3JIOUMHHOI CIIIJIBHOTH i He 3aiMaIOThCA BiJl-
MUBaHHAM I'POITIEH.

BigmoBigHO 10 MiKHAPOZHOTO 3aKOHOJABCTBA
III0JI0 OCHOBHMX CKJAIiB KPUMiHAJIHLHUX IIPABOTIOPY-
IIIeHb CTOCOBHO BiZIMMBAaHHA T'POIIIeli, OTPUMAHUX Bifl
HE3aKOHHOT0 00iI'y HApKOTHUKiB, KapaoThC:

1) ocobu, AKi (HaBMUCHE) KOHBEPTYIOTH a00 mepe-
BOIATH KomTu abo BiacHicTb, oTpuMaHi (Gesmoce-
PeIHBO UM OIOCEPEeJKOBAHO) Bifi HE3AKOHHOTO 00iry
HAPKOTUYHUX 3ac00iB, MCUXOTPOIHUX PEUOBUH UM
IIPEeKYpPCOpPiB i3 METOH IPUXOBYBAHHA UM IIPUXO-
BYBaHHA HE3aKOHHOTO IsKepesa Ifiel BJACHOCTI Um
KOIITiB, HaJaHHS JOIOMOTH Oymb-aAKiifi ocobi, sgka
Oepe y4acThb y CKOEHHI OJHOTO 3 IIPABOIOPYIIEHb,
11700 BOHA MOTJIA VXUIUTHCA Bifi OpUAUUHOI BigIOBI-
JaJIbHOCTI 3a CBOI JiHHI,;

2) ocobu, AKi (HaBMUCHE) CIPUAIOTH IPUXOBAHHIO
a00 IPUXOBYBAHHIO XapaKTepy, AsKepesa, MicIle3Ha-
XOJ'KeHHd, CII0co0y POSIOPAIKeHH A, TepeMileHHs
a0o cIpaB:KHIX IIpaB IIOLO KOIITiB, BJACHOCTI a0o
OB’ A3aHUX i3 HUMU TIpaB, OTpUMaHUX (Oe3mocepes-
HbBO UM OTIOCEPeIKOBAH0) BiJi HE3aKOHHOTO 00iry Hap-
KOTHYHUX 3ac00iB, MCUXOTPOIHUX PEUOBUH UM IIpe-
KypcopiB [6].

Kpim Toro, y TumoBomy 3akoHi HieThCA PO Bif-
MOBiJJaJIbHICTD 3a 3aMaxX Ha IIi NPaBOIOPYINEHHH,
IPUYETHICTh YU 3MOBY 3 METOIO CKOEHHS IIPABOIIOPY-
IIIeHb, & TAKOYK MOCOOHUIITBO [4].

BucHoBku. VYpaxoByioum BUKJaJeHE, 3DPO3Y-
MiNo, IO IJIA MOBeIEeHHSI BUMHEHHA TAKOTO BUIY
KPUMIHAJIBHOTO IIPABOIOPYIIEHHA, AK Jerajisamid
T'POINIOBUX KOIITiB ab0 MaiiHa, 3HO0YTHX B3JIOUMH-
HUM CII0cO00M, HEIOCTATHBO JIHIIEe BCTAHOBJIEHHS
HE3aKOHHOTO TOXOIKeHHA Tpolllell, Ha AKi HaKJa-
JeHo apellIT. BamJauBimuM € HagBHICTH CYKYIIHOC-

Ti HaJeKHWX, MOCTOBiPHMX Ta MOCTATHIX JOKasiB
y KpUMiHAQJIbHOMY IIPOBaJKeHHI IoJi0 Jierajisairil
«OpynHUX » TPOITel. 3po3yMiJo, 110 HAABHICTE JIUIIIE
Ti103pH 1100 He3aKOHHOTO IMOXO/XKeHHA I'POIIIOBUX
KOIIITiB a00 MaiiHa He € JOKa30M BHUHH.
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B. M. Yeban

Kandudam opuduiHuX HAYK,

doyenm Kagedpu npoyecyaibHozo npasa

YepHiseybkozo HAYiIOHANIbHOZO0 YHiBepcumemy imerni Pedvrosuua,
cy00s Il esuenkiscoko20 pailonHozo cydy micma YepHisyi

POJIb CY A1 ITI]T YAC BUPINIEHHS CITPAB ITPO JOMAIITHE HACUJBCTBO

Y cyuacHiii peaapbHOCTi CyAii HE YAaCTO BMiOTh ieHTU(IKYBATH BUABYU JOMAITHLOTO HACUILCTBA, BUBHAUATH HOTO
BILIMB Ha TIPaBOBi Hacxifku. [[y:Ke BaKJIMBO He JOMYCTUTH BILIUBY BJACHUX a00 UYKUX TeHAEPHUX UM iHIIUX CTEPEO-
TUIIB HA BUPiIIeHHS CYIOBUX CIIPAB, TOB’A3aHUX i3 JOMAIITHIM HacuIbcTBOM. Hapasi YMHHUM 3aKOHOJABCTBOM BHeECE-
Hi PeBOJIOIiHI 3MiHM 11100 UX TUTAHb. 30KPeMa, 3aIPOoBaI:KeH0 00MeKYBaIbHI 3aX04u MPU 00paHHI 3a1mM00iKHOTO
3aX0[y CTOCOBHO IiJ03PI0OBAHUX Y BUMHEHHI KPUMiHAJIHHUX IPABOIOPYIIeHb, OB’ A3aHNX i3 JOMAIIHIM HaCUILCTBOM,
1o nepepdaveno 4. 6 cr. 194 KIIK Vipainu. Kpim mporo, KpuBIHUK MosKe OyTU HATTPaBJAEHWH CyJOM Ha TPOXOIKEHHS
IporpamMu Ajas KPUBIHUKIB Ha CTPOK Bif TPhOX MiCAIIB J0 OZHOTO POKY y BHMAAKAaX, Mepef0daueHNX 3aKOHOJABCTBOM.
IIporpama mis KpUBAHUKIB — Ile KOMILIEKC 3aXO0/iB, IO (DOPMYETHCSI HA OCHOBI pe3yJbTATiB OIiHKU PU3UKIB Ta SKUH
CIOPSAMOBAHUYN HA 3MiHY HACUJIBHUIIBKOI IOBEJiHKW KPUBIHWUKA, (OPMYBAHHA Yy HbOTO HEAarpecMBHOI MCUXOJOTiUHOI
MO/IeJIi MOBEeiHKY B IPUBATHUX CTOCYHKAX. [Ipu mpoMy, Ha HAIIy JYMKY, CYAY AOLiJILHO caMe 3 MiJrOTOBYOTO 3acifaH-
HA IpU3HAYATH OpraHy mpobaiii cKJIajaHHA JOCYZOBOI TOMOBiAi, OCKiTBKM B TaKOMY pasi opraH mpobamii BiKe MOKe
PEeKOMeHyBaTH BiATOBiTHMI BuA mpobatiiinoi mporpamu. € ABa BuAM mIpobdaniiiHuX mporpaM: KOpeKnIifiHa mporpaMa ta
mpobariiiHa mporpamMa IJif KPUBIHUKIB, 328 BUKOHAHHAM SKOI 3[ifiCHIOIOTH HAIJIA caMe opraHu mpobairii. Bigzmosizuo
JI0 BHECEHUX ¥ KPUMiHAIbHO-IIPOIeCyaJbHe 3aK0OHOJaBCTBO 3MiH 3a00POHSETHCSA BiIMOBA IIOTEPIILJIOr0 Bil 00BUHYBaUeH-
Hs B KPUMiHAJIBHUX IIPOBAIYKEHHAX ¥ (GopMi IpUBaTHOrO 00BUHYBAUEHHS B KPUMiHAJBHUX TPABOIIOPYIIEHHAX,, [T0B’ 3a-
HUX i3 TOMaITHIM HACHIBCTBOM. A yrofa mpo IpUMUPEHHA B KPUMiHAIbHUX IIPOBAJKEHHIX 100 3JI0UKNHIB, TOB’ A3aHUX
i3 JoMaITHiM HaCUILCTBOM, MOKe OYTH YKJIaeHa JIUIIe 3a iHiliaTuBO0 MOTEPIiIoro, 0ro IpecTaBHUKA 460 3aKOHHOTO
npencraBHUKa. Ha piBHI yKpaiHCHKOI'O 3aKOHOZABCTBA IIiJ Yac BUPIIIeHHA CIPaB IPO ZOMAIIHE HACUJIBCTBO JNOIIJIBHO
3aIIPOBAJUTH KOJIeTialbHi 00rOBOPEHHS 3a yUacTi MpeACTaBHUKIB: TPOMAAChKMX Ta COLIAJbHUX CIYKO; moimii, sxa 6
HajaBaJja CyLy BiJieofoKas3u; MPOKYpPaTypH, CYAIiB, aJBOKATIB, OCKIIbKY Iy:Ke BAsKJIUBUM € 3B’ 30K MiK BciMa oprasi-
3alifAMU, AKi JOJIYUIAIOTHCS [0 BUPIIIEHHS [[bOT0 TUTAHHA. A TAaK0:K YKpall BaKJIUBUM 0YJI0 0 3aIPOBA/KEeHHA B YKPaiH-
ChKUX CyJax cIermiaisarlii 3 posrisay cipas, OB’ I3aHUX i3 JOMAIITHIM HACHILCTBOM.

Kawouosi crnosa: cymose pilieHHs, JOMAITHE HACUILCTBO, MPOOaIifiHi mporpaMu, 3amobiranta Ta TPOTULIA JOMAIII-
HbOMY HaCHJIbCTBY, T€HJIEPHI CTEPEOTUIIN, CYJ0BA MiAJbHICTh, KDUBIHUK, JKEPTBA.

Astasheva A. S., Cheban V. M. THE ROLE OF A JUDGE IN RESOLVING CASES OF DOMESTIC VIOLENCE

In today’s reality, judges are frequently not able to identify the indications of domestic violence, to observe its
impact on the legal consequences. It is very important to prevent the harmful influence caused by people’s gender or
other stereotypes on the issuance of court decisions related to domestic violence. The current legislation has made
revolutionary changes on these issues. In particular, restrictive measures have been introduced while choosing
a precautionary measure against suspects in committing criminal offenses of domestic violence, as provided for in
p. 6 of Art. 194 of the CPC of Ukraine. In addition, the offender may be obliged by the court to take a program for
domestic offenders for a period of three months to one year in cases provided by law. The program for offenders is a
set of measures formed on the basis of the results of risk assessment and aimed at changing the abusive behavior of the
offender, forming a new, non-aggressive psychological model of behavior in private relationships. At the same time,
in our opinion, it is expedient for the court to appoint a pre-trial report to the probation body from the preparatory
session, as in this case the probation body may already recommend the appropriate type of probation program.

There are two types of probation programs: a correctional program and a probation program supervised by the probation
authorities. According to the amendments to the criminal procedure legislation, it is prohibited for the victim to refrain
from being charged in criminal proceedings in the form of a private charge of criminal offenses related to the domestic
violence. The conciliation agreement in criminal proceedings for crimes related to domestic violence can be concluded only
on the initiative of the victim, his representative or legal representative. Due to the Ukrainian legislation in resolving
cases of domestic violence, it is advisable to introduce collegial discussions with the participation of representatives
of public and social services, the police, who would primarily present video evidence to the court, prosecutors, judges,
lawyers, as the connection between all organizations involved in resolving this issue is very important. Also, it would be
extremely important to introduce specialization in Ukrainian courts to deal with cases related to domestic violence.

Key words: court decision, domestic violence, probation programs, prevention and counteraction to domestic
violence, gender stereotypes, judicial activity, abuser, victim.
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[Ipobmema mOMAITHBOTO HACUJILCTBA € 3araib-
HOCBiTOBOI0. 3a mammMu BcecBiTHBOI opramisamii
OXOPOHM 3I0POB’S, KOXKHA IIIOCTA JKiHKA 3as3Hasa
HacuabeTBa B cim’i. Ilpu mpomy mpobiema € GiibIm
TOCTPOIO JIST €eKOHOMIUHO cyiabIie PO3BUHEHUX Kpa-
iH, amxe KiHKM B nmux Kpaimax i3 OiiwImoio Bipo-
rifHicTIO BHM3HAIOTH TaKe HACHJILBCTBO HAJL CO00I0
BUIIPABAAHUM.

Y pospisi okpeciaeHux mpobaeM CYAAi He YaCTO
BMiIOTb iIeHTH(iKYBaTH BUABU JOMAIITHBOTO HACUJIb-
CTBa, BUBHAUATH MOTO BILJIWB Ha IIPABOBI HACTITKH.
Ily:xe Ba:KJIWBO He NOIYCTUTHU BILIUBY BJIACHUX ab0
Yy:KUX TeHJePHUX UM iHIINX CTePeoTHIiB HA BUPI-
IIIeHHA CIIPaBU, BUSHAUEHHA J0JIi JTIofieli, popmMyBaH-
HA CYCIiIBHMX BiTHOCWH, YHUKHYTU TOJEPYBAHHSA
JOMAaIlTHbOTO HACUJBbCTBA IIPW BigmpaBjeHHi IIpa-
BOCYAJ Ta B IO3acymoBiil misgnmbHOCTi. IIpm mbomy
MTOCUJTIOIOTHCA PUBUKM 3 OTJIAAY HA HAABHICTH BJAj-
HUX IOBHOBAKEHb i MyOIiUHOTO CTATyCy CYAIi.

CoriabHUM IICUXOJIOTIYHUM SBUIIEM [IJIA OIUCY
CUTyaIliil, OB’ I3aHNX i3 MOMAIIHIM HACHJIbLCTBOM,
€ Taki cuTyamii, KoM JOAM He HAJAlTh KepPTBi
JKOJHOI JOITOMOTH, AKIIO IopyY € immi arogu. OTxe,
CYIIi HeCYyTh €THUHE Ta MopajbHe 30008’ a3anusa HE
OyTHU TAKMMU CIOCTepirayaMu.

Cryminp HaykoBO1 po3po0ku mpodaemu. I{io Temy
nocrimxysanu: O. ymopos, M. Xasponiok, X. Tpy-
uepo, 1. JIymenko, H. @emoposuu, O. [lynebabuna,
0. XapuronoBa, I. Kamauosa, I'. XpucrtoBa — exc-
nepmga y cepi egponeiicvko2o npasa npas A00uHuU,
0. Kouemuposcbrka — padHuya 3 numarb npomudii
rendepro 3symosnernomy Hacurvemey Pondy OOH
Y 2any3i HapodoHacereHHa 6 Yrpaini; Mixcrapoo-
nuil excnepm E. Binnc; X. FOBan Hoit; Hauyionarbha
excnepmia O. KanamHuk, a TakoK HU3KA BUKJA-
nauiB HamionanapHOI IMKOMM CYAAIB YKpainu Ta cy-
Ii-IPaKTHKU.

Mera gocxim:keHHS TIOJATAE B TOMY, 1100 3MiHM-
TH CTaBJEHHS CYATiB y cIIpaBax MIOJO0 JOMAIITHLOTO
HaCHUJBbCTBA 3 METOI0 ITOCUJIEHHSA IX CYCIIiIbHOI POJIi
y samobiranui Ta mpoTuAii JOMAIIHHLOMY HACHUJIb-
CTBY, a TAKOXK 13 MeTOI0 HEIPUIIYCTUMOCTi TOJepy-
BaHHA MiJl yac AOMUTY KPUBIHUKIB Ta KepTB, ypa-
XyYBaHHSA icTOpii JOMAITHBOTO HACHJIBCTBA IIif Yac
KBasi(ikarmii 3J10unHy Ta BU3HAYEHHSA BUIY IIOKa-
pPaHHA. A TaKOXK TPUAIIATA HAJNEKHY yBary iHgu-
Bimyasisaifii npusHaueHOro MOKapaHHA Ta MpuU3Ha-
YeHHI0 TpobamiiHuX (KOpeKIifHWX) mporpam s
KPUBIHUKIB.

Kpim mporo, BKpail BakJInBO B3a0e3IeUUTH
KOMILIEKCHUH MigXiJ I0 mMuUTaHb IOL0 PO3B’A3aH-
HA Tpob6jeM [JOMAITHbBOTO HACUJILCTBA 3 METOIO
000B’ A3K0BOT0 3a0e3MeUeHHA 3aXUCTy MOTEPIILINX
Ta ONHOYACHOTO B3a0e3mMeuyeHHS IOKapaHHA IJd
KPUBIHUKIB.

00’exkToM poboTH € cepa coliymy, moB’g3aHa 3i
3MiMICHEHHAM IIPABOCYAIAM IIifi Yac PO3TIALY KpH-
MiHAJbHUX TPOBAJKEHb, OB’ I3aHMUX i3 JOMAIIHIM

HACMJIbCTBOM Ta PiSHUMM METOJAMU CTOCOBHO 3aIIO-
OiraHHS Ta IPOTUAIl JOMAITHHOMY HACUJIBCTBY.

Mertogamu, BU3HAUEHUMH B POOOTi, € TaKi: CTPYK-
TYPHO-JIOTiYHWI, CUHTe3y, JiHTBiCTUYHUI, IICHU-
XOJIOTIYHUM, COIIiOJOTiUYHWI, ITOPiBHAJIBHO-IIPABO-
BUH — AJIA aHAJII3Y MisKHAPOJHOI MTPAKTUKX CTOCOBHO
POBTIIANY CIIPAB i3 JOMAITHBOT'O HACUIBCTBA.

Beryn. Ha nouatky XXI cropiuua YKpaiHa cra-
Ja ofHiero 3 mepmux Kpain Cximmoi €Bpomu, aka
BUBHAJA JOMAIITHE HACUJIbCTBO BAKJIUBOIO CYCIIiIb-
HOI0 TP00JIeMOI0, TT1036aBUBIITY KPUBIHUKIB MOMKJIN-
BOCTi XOBaTHCh 32 IITUPMOIO0 HEBTPYUAHHA B IIPUBAT-
He JKUTTA.

IlomroBxOoM [0 3milicCHEeHHA KOMILIEKCHOTO
pedopMyBaHHSA CHUCTeMHU 3amobiraHHA Ta TPOTHUIil
IOMAITHEOMY HACHJILCTBY CTaB OCTATOYHUN BUOip
VKpaiHCBKUM CYCIiJIBCTBOM €BPOIENCHKOTO BEKTO-
pa CBOT'O PO3BUTKY, AKWI 03HAUAE HEYXUIBHUN PyX
Iep:KaBu HaA3yCTpiu MiKHAPOAHMM CTaHAApTaM Ta
IparHeHHs 10 BUKOHAHHA CBOiX 3000B’A3aHb V cdepi
TIpaB JIOIWHA.

Ilo TakWx 3araJbHOBHU3HAHUX BUMOT HAJEKUTD
samobiranusa tTa 60porhba 3 JOMAIIIHIM HACUIHLCTBOM
Ta HACUJIbCTBOM II[0Z0 KiHOK AK HEeBix eMHUN CKJIAI-
HUK 3a0esleueHHA T'eHAePHOI PiBHOCTI Ta pPO3IIU-
PeHHA IpaB i MOMKJIMUBOCTEN KiHOK Ta YOJIOBIKiB.
ITe mepembaueno ax ['mobaTpbHUMYU HMiJIAMEU CTAJIOTO
posButky OOH na 2016-2030 pp. [1] (IIinxs 5), Tak
i Crparerieto renneproi piBHocTi Pagu €Bpomnm Ha
2018-2028 pp. (Crpareriuna mins 2) [2], amxke mpa-
Bo Pagu €Bponu 0asyeThcss Ha TOMY, IO IOBara Ta
3aXMCT OCHOBOTIOJIOXKHUX IIPaB JIOAWHU (30KpeMa,
IpaBa Ha JKUTTs, CBOOOLY, 0COOMCTY 0€3IIeKY, IIOBATY
II0 IPUBATHOTO Ta CiMEMHOTO KUTTS, a TAKOXK 3a00-
poHa TOpTYp i AuCKpuMiHaIii) € ocHOBHUM 060B’A3-
KOM JIepIKaBH.

¥ cyuacHHMX YKpaiHChKUX YMOBaX BaiKJIWBO Iifi-
Kpecautu, 10 CramOyIbchbKa KOHBEHIIiA 3aCTOCOBY-
€TBCA «AK J MUPHUIL Yac, maK i 86 cumyauiax 30poil-
H020 KOH(QiKmY», Ha 1110 0e310cepelHbO BKABYE U. 3
ct. 2 Kousenrrii. Konsenirito po3apo0eHo 3 ypaxyBaH-
HaAM PumMcbkoro craryty MiskHapogHOTo KpUMiHATb-
Horo cyxy (2002 p.), a TaKOK OCHOBHMX IPUHITUIIB
MiKHApPOAHOI'O TYMaHiTapHOTO IIpaBa, cepefl AKUX —
/Henenrcrka xKomentia (IV) mpo saxucT MuBiIEHOTO
HacesJeHH mif uac Biftau (1949 p.) ra logaTKoBi mpo-
rokosu I # II (1977 p.) no wei. Ile, 30kpema, o3HAUAE
BUBHAHHA TPUBAJIUX IOPYIIEeHb IIPaB JIOAWHW IIif
yac 30POHMUX KOHQIIKTIB, 10 3aUiNaloTh NUBiIbHE
HAaceJeHHs, 0COOIMBO MKiHOK, Y (OpMi MOUTUPEHOTO
ab0 cHCTeMaTUYHOTO 3TBAJITYBAHHA Ta CEKCYaJbHO-
ro HAaCHJILCTBA, & TAKOMK MOJKJIMBOCTI 301IbIIEHHS
HaCHUJILCTBA 32 T'€H/I€PHOI0 03HAKOIO0 AK IIiJ Yac KOH-
(uirris, Tak i micia Hux [3].

3okpema, B YKpaini 0yB po3po0bseHnil KOMILIEK-
CHUH maxeT 3aKoHoAaBuux 3MiH. Ileil maker BKJIIO-
yuB, 3 ogHOTO 00Ky, 3akoH YKpainm «IIpo 3amobi-
TraHHA Ta IPOTUAII0 JOMAIITHBOMY HACHJIBCTBY» [4],
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AKUHA MICTMTBH TaKo 3MiHE 10 3aKoHY YKpainum
«IIpo 3abe3meuenHsa piBHUX IpaB Ta MOMKJINBOCTEN
JKiHOK 1 uosoBiKiB», mo IluBinbHOrO mpoIllecyasb-
HOTO KojfeKkcy Ykpainm, no Komexcy Yrpaimm mpo
agMiHiCTpaTUBHI MPaBOMOPYIIEHHA Ta iHIINX 3aKO-
HiB YKpaiHu IION0 MUTaHb, AKi CTOCYIOTHCA JOMAIII-
HBOTO HACWJIBCTBA Ta HACHUJIBCTBA 32 03HAKOIO CTATI;
3 iHIITOr0 — 3MiHH M0 KPUMiHAJBHOTO 0JI0KY (3aK0H
Yxpaiunu «IIpo BHecenus smin g0 Kpuminambaoro Ta
KpuminaasHOTO IpoIlecyaabHOTO KOAEKCiB YKpainu
3 MeTo0 peaisairii mosoxkens Kornsenirii Pagu €spo-
oM Tpo 3amo0iraHHA HACUIBCTBY CTOCOBHO KiHOK
i IOMAITHLOMY HACHJIBCTBY Ta O0POTHOY 3 UMM SIBU-
mamu» ) [5].

Buxmang ocuoBHoro marepiamy Ilicoa rTpuBammx
TeXHIKO-IOPUANYHUX NebaTiB Ta CBITOTIAAHUX IUC-
Kyciii posmouaBcA HENMPOCTUH NIIAX MIPAKTAYHOTO
3aCTOCYBaHHA 3aKOHOJABUMX HOPM CTOCOBHO 3aIlo-
OiragEsg Ta IPOTHAII AOMAIIHBOMY HACUJILCTBY.
Tax, 3akomom YEpainu «IIpo BHeceHHA 3MiH [0
Kpuminansmaoro Ta KpuminambHOTO mporecyaabHO-
I'o KOZIeKCiB YKpaiHu 3 MeToI0 peajisalii moJysoxeHb
Kongenrnii Pagu €Bponu mpo samobiranua HacHJIb-
CTBY CTOCOBHO JKiHOK 1 JOMAIIHHOMY HACUJILCTBY
ta 60poTh0y 3 mumMu ABumamu» Big 06.12.2017 p.
no ct. 194 KpuminanibHO-IIPOIleCyaabHOTO KOJEKCY
Yxpainu, axa nepegdauae 3acTOCyBaHHA 3am001KHO-
T'0 3aX011y, Oy BHECEHi CyTTEBi 3MiHU.

Hapasi obme:xyBambHi 3axomm mig uac oOpaHHS
3am00i’KHOT0 3aX0/y CTOCOBHO ITiI03PIOBAHUX Y BUU-
HEHHi KPMMiHAJIBHUX IPABOIOPYIIEHb, OB’ A3aHUX
i3 TOMAIITHIM HaCHJILCTBOM, Iepeabaueno 1. 6 cT. 194
KIIK Vrpainu [6].

Tax, BiHTepecax IMOTEPIILIOTO Biff 3BI0OUNHY, IOB’ -
3aHOTO 3 JOMAIIHIM HACHUJILCTBOM, KpiM 000B’a3-
KiB, mepem0aueHNX UYACTHHOIO II'STOIO ITiel cTaTTi,
CYI MOKe 3aCTOCYBaTH IO 0co0M, KA MiJ03PIOETH-
cd y BUMHEHHI KPUMiHaJIBHOTO IPABOIOPYIIEHHH,
OB’ SI3aHOTO 3 JOMAIIIHIM HACHUILCTBOM, OJUH a0
JIeKiIbKa TaKUX 00Me:KyBaJIbHIX 3aX0MiB.

ITe BcTaHOBNEHI B CYyZOBOMY IOPAAKY B3aX0Au
THMYaCcOBOTO 00OMeKeHHs IpaB i cBobog ocodu, gKa
mi03pI0eThCA (00OBUHYBAUYETHCA) Y BUMHEHHI 3J10-
YUHY, TI0B’A3aHOTO 3 IOMAIITHIM HACUILCTBOM, CIIPI-
MOBaHi Ha TapaHTYBaHHA O€3IEKM ITOCTPAKIAIOL
0co0u, 110 BUKOPUCTOBYIOTHCSA IIiJ UaC 3aCTOCYBAHHSA
3amo0iKHNX 3aX0/liB, He MMOB’A3aHUX i3 TPUMAHHAM
i/l BapTOIO.

Bugu 1iux o0Me:KyBaJIbHIX 3aXO0MiB TaKi:

1) 3abopona mepe0yBaTH B MiCIli CILJIBLHOTO IIPO-
JKMBAHHA 3 0c00010, KA IOCTpasKIaja Bif momar-
HbOTO HACUJIBCTBA;

2) oOMesKeHHs CIIIKYBaHHS 3 TUTHHOIO Y BUMA-
Ky, JAKII0 JOMAITHE HACWJIHCTBO BUMHEHO CTOCOBHO
mutuHY a60 B i mpuCyTHOCTI;

3) 3a0opoHa HAOMMKATHICSA HA BU3HAUEHY Bi[CTaHb
Jo Micid, me ocoba, SKa IoCTpasKaaia Bi JOMAIIHEO-
I'0 HACHJIBCTBA, MOJKE IOCTiHHO YW THMYAcOBO IIPO-

JKMBATH, THMYACOBO UM CHUCTEMATHYHO IepebyBaTH
y 3B’s3Ky 3 POOOTOI0, HABUAHHAM, JiKYBaHHAM YU
3 IHINUX TPUYNH;

4) 3abopoHa JHWCTYBaHHA, TeJe(OHHUX IEpero-
BOPiB 3 0c060I0, AKa IMOCTpaKAaia Bil JOMAITHLOTO
HACHJILCTBA, iHITNX KOHTAKTiB uepes 3aco0u 3B 3Ky
un eJIeKTPOHHUX KOMYHIiKaIiin ocobmcTo abo uepes
TpeTix ocib;

5) HampaBJeHHA OJId IPOXOIKEeHHA JMiKyBaHHS
BiJl aTKOTr0JBHOI, HAPKOTUUHOI abo iHITOI 3ajesKHO-
cTi, BiZ XBOpo0, 1[0 CTAHOBJIATH HEOE3IEKY AJI OTO-
yeHHd, HAIPaBJIEHHA AJS IPOXOIKEHHS IIporpaMu
IJ15 KPUBIHUKIB.

Taki 00MeKyBaJIbHI 3aX01 32aCTOCOBYIOTHCS CYTO
CyZIOM TE€PMiHOM IO ABOX MiCAIiB Ta MOXYTH OyTH
TMPOIOBXKEHI B MeKaX CTPOKY JOCYZOBOTO PO3CIimy-
BaHHA AK 3a KJIOMOTAHHAM IIPOKYPOPa, TaK i 3a Biac-
HOIO iHIITIaTHBOIO CJIIIUOTO CYIIi.

Ilpu upomy mimospioBaHOMY, OOBHHYBAUEHOMY
MMICHMOBO IIiJi POSIMC IIOBiIOMJIAIOTHCA ITOKJIAAeHi
HAa HBOT'O 000B’A3KM Ta P03’ ACHIOIOTHCA HACHITKU IX
MOPYIIIEeHHS.

KouTposb 3a BUKOHAHHAM 000B’A3KiB 3AifICHIOE
Cimunii, a AKINO cIpaBa mepe0yBae y MPOBaIKeHHL
CyZny, TO IIPOKYPOD.

IIpununaeTbCA Tid 00MEKYBATHHUX 3aX0/TiB:

— micasg 3aKiHUeHHS CTPOKY, Ha SAKUHA 0yJI0
3aCTOCOBAHO;

— Yy pasisamiHu/cKacyBaHHS CyJOM, ITI0 iX 3aCTO-
CyBaB;

— y pasi ckacyBaHHA Cy[OBOT'O PillleHHA BUIIUM
CYZIOM.

Ockap:kyBaTuch  BifmoBimHI  0OMe:KyBaJabHi
3aX00M MOXKYTh OO BigmoBigHOrO AmemdmiiiHoOTo
CyIy Y 3arajJbHOMY MOPAAKY OCKADMKEHHS CYIOBUX
pilieHsb.

BigmoBiganbHiCTh 32 HEBUKOHAHHSA 00ME:KYBAJb-
HUX 3aX0fiB mepexdauena u. 2 ct. 179, cr. 200 KIIK
Yxpainu. Bigmosigmo mo u. 2 ct. 179 KIIK Yxpa-
iHm migospioBaHOMY, OOBMHYBAUE€HOMY IHCHMOBO
I PO3IMC TOBiIOMJIAIOTHCS IOKJAAEeHI Ha HHOTO
000B’A3KH1 Ta Po3’ICHIOETHCS, [0 B pasi iX HEeBUKO-
HaHHA OO HBOTO MOKe OyTH 3aCTOCOBAHUI OiJbII
JKOPCTKMI 3am00isKHUI 3axif i Ha HBOTO MOXKe OyTH
HaKJaJeHO T'POIIOBe CTATHeHHS B pos3mipi Bix 0,25
pO3Mipy IPOKUTKOBOTO MiHIMyMy [JId IIpaiesiar-
HUX 0¢ib 10 2 PO3MipiB IPOKUTKOBOTO MiHIMYMY IJIsT
mparesgaTHUX 0ci0.

TakuM YMHOM, BHUIAMHK BiAIOBiZaJbHOCTI 3a
HEeBUKOHAHHS 00Me)KYBaJIbHUX 3aXOAiB BiATOBiZHO
II0 BUMOT' KPUMiHaIbHO-IIPOIIECYATbHOTO 3aKOHOIAB-
CTBAa €:

1) sacTocyBaHHS OiIbII KOPCTKOTO 3am00iKHOTO
3ax0[y;

2) HaKJaJIeHHA TPOIIOBOTO CTATHEHHS B PO3Mipi
Bix 0,25 po3mipy IPoKUTKOBOTO MiHIMYMY IJId IIpa-
me3faTHUX 0cib 10 2 po3MipiB MPOKUTKOBOTO MiHi-
MYMY JJId Ipale3faTHuX ocib.
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CrocoBHO mepegdaueHNX y BUINeHABEJEHUX HOP-
MaxX KpPUMiHAJbHO-IIPOIECYaJbHOT'O 3aKOHOAABCTBA
MOKJIMBOCTE HAIIPaBJIEHHA AJIA MPOXOAKEHHS MPOo-
rpaMu A1 KPUBIHUKIB, To cT. 28 «IIpo 3amobiranus
Ta MPOTUIII0 JOMAITHHOMY HACUJIBCTBY» Ta cT. 218
3akony Ykpainu «IIpo 3abesmeueHHsa piBHUX IIpaB Ta
MOJKJIMBOCTEH KiHOK i 40I0BiKiB» [7], OKpEMO mpu-
CBAYEHi BUKOHAHHIO IIPOrpaM /Jid KpUBAHUKIB, yKa-
3YIOTb Ha Te, 1110 KPUBIHUK MOXKe OyTU HaIIpaBIeHUH
Cy[IOM Ha IIPOXO/KeHHA IMporpaMu AJA KPUBIHUKIB
Ha CTPOK BiJl TPHOX MICAIIiB [0 OJJHOTO POKY Y BUTIA]-
KaX, mepeabaueHnX 3aKOHOABCTBOM.

Taka MOKJIMBiCTb ependayeHa B MeKaX CyJ0BO-
T'0 POSTJIANY KPUMiHAJbHUX CIIPaB y pa3i BUMHEHHA
3JI0YMHIB, IOB’A3aHMUX i3 JOMAIIIHIM HACHJILCTBOM,
a TAKOK CIIPaB IPO HAKJAJAaHHA aJMiHICTPATHBHO-
ro crarHenHs 3a crarreo 173-2 KYuAIl «Bunnenusa
JOMAIITHBOTO HACWUJIbCTBA, HACUJIBCTBA 32 O3HAKOIO
cTaTi, HeBUKOHAHHA TEePMiHOBOTO 3a00POHHOTO IIPHU-
mucy abo HeTTOBiTOMJIEHHS IIPO MiCITe CBOT'O THMYACO-
BOrO mepedyBaHHA» [8].

Bumoramu cr. 39-1 KVYmAIl mepenbaueno,
1[0 B pasi BUMHEHHA [OMAIITHBOTO HACUJIBCTBA UU
HaCUJIBCTBA 38 0BHAKOIO CTATi CYJ IMifl Uac BUPillIeHHA
OUTAaHHA IIPO HAKJIAJIeHHI CTATHeHHA 3a afMiHicTpa-
THBHE IIPABOIIOPYIIIeHHA MAa€ IPaBO OJJHOYACHO BUPI-
IITUTY TUTAHHA PO HAIIPaBJIeHHI 0c00H, KA BUNHU-
Jia JOMAITHE HaCUJIbCTBO UM HACHUJIBCTBO 32 O3HAKOIO
CTaTi, Ha IPOXOJKEeHHA IPOrpaMu IJIA TaKUX 0cil,
nepenbauenoi 3akonom Yrpainum «IIpo samobiranusa
Ta MPOTU/i0 JOMAIITHBOMY HACUJIBCTBY» U 3AKOHOM
Yxpaiuu «IIpo 3abesmeueHHsa PiBHUX MOMKJINBOCTEN
JKiHOK 1 4OJIOBiKiB».

IIporpama i KpUBAHUKIB — Ile KOMILJIEKC 3aX0-
IiB, 110 (DOPMYETHCA HA OCHOBI Pe3yJbTaTiB OI[iHKMI
PU3UKiB Ta CIPAMOBAaHUY Ha:

— B3MiHy HAaCUJIBHUIIbKOI IOBEiHKY KPUBAHUKA,

— (¢opMyBaHHA Y HbOTO HearpecuBHOI IICUXOJIO-
riuyHOI MOJIeJIi TOBeJiHKY B IPUBATHUX CTOCYHKAX,

— (¢opMyBaHHA BiANOBiaJbHOTO CTaBJIEHHA 0
CBOIX VUMHKIB Ta IX HACJIigKiB, AK-OT BUXOBaHHA
IiTell, BUKOPiHEHHS ANCKPUMIHAIIMHUX VABJIECHDb
IIPO COIliaIbHi POJIi Ta 060B’ I3KM MKiHOK i H0JI0BiKiB

IIpu npoMy NpUTATHEHHA KPUBIHUKA IO Mepej-
OaueHnoi smimammu, BHeceHMHU n0 KpuMiHaIBHOTO
KOZleKCy YKpainu, KPpUMiHAJIbHOI BifOBiZaabHOCTI
3a HEIMPOXO/[KeHHA IporpaMu Jjd KPUBIHUKIB He
3BLIBHSE 1TOTO Bl 000B’ 3Ky IIPOUTH TAKy IPOTPaMy.

KpuBguuk moBUHEH MATH MOKJINBICTE BiBigyBa-
TH IPOTPaMy JJid KPUBAHUKIB 3a BJACHOIO iHiIiaTH-
BOIO Ha TOOPOBLIbHIT OCHOBI.

TumoBa mporpaMa [ KPUBAHUKIB 3aTBepiKe-
Ha Harasom MinicTepcTBa comiaabHOI MOTITUKY Bif
01.10.2018 p. Ne 1434 [9].

KouTposb Hag BUKOHAHHAM Ipo0daliiizoi mporpa-
MU 3IifiCHIOE OpraH mpo0airii 3a MicIieM MpoKUBAHHSA
3aCy/’KeHOro, a B pasi BUMHEHHSA 3JI0YMHY BiliChKO-
BOCHY:KOOBIIEM — KOMAaHAWD BifiICBKOBOI UYACTUHU.

Bigmosigao mo cr. 314-1 KIIK Vkpaimuz 3 Meroio
3a0esmeueHHA Cyny iHdopMalliero, 10 XapaKTepu-
3ye 0OBUHYBAUEHOT'O, a TAKOK IPUUHATTS CYZOBOTO
pilieHHA IPO Mipy IOKapaHHA NIPeJCTaBHUK YIIOBHO-
BasKeHOTI'0 OpraHy 3 MUTaHb Mpo0daillii CKIagae Jocya0-
BY [IOTIOBi/[b 32 YXBAaJIOIO CYy.

Ilpu mpomMy, Ha HAIIy AYMKY, CYAY MAOILJIBHO
caMe 3 IiIFOTOBYOTO 3aciflaHHA MPU3HAYATH OpraHy
mpo0arrii cKJIafaHHS JOCYAOBOI JOIOBiZi, OCKiIBKM
B IILOMY pasi opraf mpobalii B:ke MOKe PeKOMeHIY-
BaTH BiAIOBigHMI B MpobalifiHoi mporpamu.

Crhig sasHaumMTH, IO € ABA BUAM IPoOaIiiHUX
Imporpam: KopeKIifina mporpama Ta mpobairifina mpo-
rpama i KPUBIHUKIB, 32 BUKOHAHHAM AKOI 3[il-
CHIOIOTH HATJISJ caMe oprauu mpobarrii. Aximmo cyx He
KOHKDPETH3yBaB MPOOAIliiHy MpOrpamy, TO OpPTraHU
mpodarrii cami oObupaioTs ii Bug. Cepen gificHUX Ipo-
famifiHuX mporpaM Han6iabII e(DeKTUBHUMU € TaKi:
mporpaMa IIPOTHUZii arpecMBHOI MOBEAiHKM; IIporpa-
Ma TIOJOJIaHHA 3aJIeKHOCTi; IporpaMa IIOJ0JaHHA
MOCTKPUMiHATBHOTO MUCJIEHHS.

22.08.2018 p. Kab6iner MinicTpiB Yrpainu Bunic
moctaHoBy Ne 658 «IIpo sarBepmxenus Ilopamry
B3a€MOJii cy0’eKTiB, 110 BKUBAIOTH 3aXOMiB y ce-
pi BamobiranHa Ta mpoTHAil JOMANIHBOMY HACHJIb-
CTBY i HacMJIbCTBY 3a 03HaKoMw crati» [10]. ¥V mwo-
my IlopAanky nerasbHO BHM3HAUEHO BimmoBimHi il
BIIOBHOBasK€HOTO Mifpo3xainy oprany HamioHamabHOI
TOJTiITii B pasi 3BepHEHHS 0 HUX 0C00M, SKa 3agBUIA,
110 TTOCTpaskgaja BiJi JOMalIHbLOTO HaCHUJIbCTBA.

CyrTeBi 3MiHM, HA HAIITY TYMKY, BHeceHiiBcT. 284
KIIK Yxpaimu. Hapasi smicT myHKTY 7-r0 4acTWHU
mepimoi cr. 284 KIIK Buknagenuit y Takii pegaxiii:
«KpUMiHAJIbHE ITPOBAIKEHHA 3aKPUBAETHCA B Pasi,
SKIIO IOTEPILINH, a Y BUIafKaX, MepefdaueHux IINM
Kopgexcom, itoro mpefcTaBHUK BiIMOBUBCA BiJ 00BU-
HYBaueHHA V KPUMiHAJBbHOMY IIPOBaIKeHH] ¥ (hopMmi
IPUBATHOTO OOBMHYBAUeHHS, KPIiM KPUMiHAJIHHOTO
IPOBAJYKEeHHA II0JI0 KPUMIiHAJbHOTO IIPABOIODY-
IIIeHH4, 0B’ I3aHOTO 3 IOMAIITHIM HACHJIBLCTBOM» .

TakuM YMHOM, HWHI BCTaHOBJIEHA 3a00poHA HAa
3aKPUTTA KPUMiHAJIBHOTO IIPOBA/MKEHHA, IO TIOIITH-
PIOETHCS Ha 0Ci0, AKi BUMHUIN 3JI0UNH, 0B’ I3aHUHI
i3 mOoMAaIIHiM HACUJILCTBOM, 3a YMOBHU, IO CJimui
OpraHM BHCYHYJHU 0c0o0i Take OOBMHYBaueHHs i BOHA
MaJia MOKJIMBICTD 3aXMITIATUCS BiJl HHOTO.

A Tako mOpeuyHMM, HA HAITY AYMKY, € JOIOB-
HeHHA 4. 1 cT. 469 ab63arom APYruM TaKoro 3MicCTy:
«yroja TpO TPUMUPEHHA Yy KPUMiHAJABLHUX IIPO-
Ba)KEHHIX II[0J0 3J0UYKHIB, OB’ A3aHUX i3 JOMAIII-
HIM HACWJILCTBOM, MOKe OyTH YKJajgeHa JHUIIE 3a
imimiaTuBOIO mOTepImijoro, oro mpeAcTaBHUKA ab0
3aKOHHOTO IIPE/ICTABHUKA Y .

Bigmosigao mo a6samy Tperhoro u. 1 ct. 469 KIIK
Yxpainu, «AKIo il uM iHTepecu 3aKOHHOTO IIpej-
CTAaBHWKA CyIepedyaTh iHTepecaM oco0u, AKYy BiH
TpeficTaBiAe, 3a PIllIeHHAM IIPOKYpPOpa, CJIiA40To
CyAni, CyAy TaKWil 3aKOHHUI MpPEeJCTaBHUK 3aMiHIO-
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€ThCA iHImMMUM i3 umesa ocid, Bu3HAueHHUX craTTeio 44
nboro Kogexcy».

VY ceHci posrisgay cIpas Ipo JOMAIIIHE HACKILCTBO
II0Ka30B0I0 € mocTanoBa 00’ equanoi nanaru Kacariii-
HOTO KpuMiHAJIBLHOTO cyay BepxosHoro Cyny B cupasi
Ne 453/225/19 Big 12.02.2020 p., ne Cyn 3asHauus,
0 3J0YMHOM, IIOB’S3aHUM i3 MOMAIIHIM HACHJIb-
CTBOM, CJIiJ yBasKaTu Oyb-AKe KPpUMiHaJbHEe IIPaBo-
MOPYIIeHHs, 00CTaBMHM BUMHEHHS AKOI0 CBiguaTh
PO HASBHICTH V AiAHHI X0ua O OJHOTO 3 eJeMeHTiB
(osHak), meperivenux y ct. 1 3axkony Ne 2229-VIII,
He3aJIe’KHO BiJ TOr0, Y1 BKAa3aHO iX B iHKpUMiHOBA-
Hiit crarTi (vactuHi crarTi) KK AK 03HAKM OCHOBHOTO
a00 KBaIi(hiKOBAHOIO CKJIANY 3JIOUMHY.

TakuM uYMHOM, KpPiM IOIepem:KeHHS Ta 3aXu-
CTy TOCTPaKAAIUX 0ci6 BiJ JOMAIIIHBOTO HACHUJIb-
CTBa, HEBil'eMHUM eJIeMEHTOM MeXaHi3My IpOTHIil
JOMAIITHEOMY HACUJILCTBY T4 HACKJIBCTBY 38 03HAKOIO
CTaTi € PO3BUTOK CHUCTEMHU JOIIOMOIH, 30KpeMa, 3a
JIOTIOMOT010 PO30YIOBU CHUCTEMU COIiaJbHUX IOCTYT
IIJISL TAKUX 0Ci0.

Orike, HEOOXiTHO MOCHMIUTH POJb TPOMAACHKUX
opramisariii, gxi 0 cmiBmpamioBagKM i3 CHCTEMOIO
MIPaBOCY/ /A, 3 MOJIIi€l0 Ta MapTHEPAMH Yy CYCIIiJIb-
CTBi 3 METOI0 HAJAHH IMiATPUMKY ciM’AM Ta ocobam,
K1 IOoCTpasKIaad BiJ ZOMAIIHBOT'O HACHJILCTBA. 3a
TuIoM HempuOyTKoBoi oprauisamii HomeFront, aka
aKkTuBHO mImpamioe B Kamami Ta Oepe yuacThb y clie-
IiajisoBaHOMY CY[Ai 3 JOMAIITHBOTO HACUJILCTBA SK
KJIIOUOBA 3alliKaBJeHa CTOPOHA, CIeIialisyeThed Ha
KOOpAMHAIIl IpaBoOCyaaA Ta peakIlii CILILHOTA Ha
JOMAIITHE HACUILCTBO. 3aBAAKY TaKiil Mogesi coiBm-
pami moTepiminmi 3abesmeueHi miATPUMKOI0, pecypca-
Mu, iHdopMmaliero Ta 3axucroM. Taki opramisarii
€ eKCIIepTaMu B OIliHIOBaHHI 3aT'P03 Ta PiBHA PUBUKY
JOMAITHEOTO HACUJIBCTBA, a TAKOK 3a0e3meuyioTh
iHTerpallito mocJayr Ta CIiJIbHUX MPOILeLYP V cUCTeMi
IPABOCYAASA, IOJIIil, MPOKYpaTypu, CIYKOM IIpo-
Oamii, JiKyBaHHA Ta MpPEJCTABHUKIB I'POMAJCHKOCTL
3 METOI0 MATPUMKH ciMeli Ta 0cib, AKi mocTpakgaiu
Bij cimeliHOro HAaCHILCTBA.

Bigmosigmi rpomanchbki opramisamii morsiim 6
HAJABATH IIOTEPILINM TiITPUMKY, 6e3IeRY, pecypcu
i B HaIIIi# Iep:KaBi, a TAKOMK MaTH BiJIIOBifHE IPABO
roJIOCY B CYJOBOMY IIPOIleCi 3 MOMEHTY iHITUIEHTY
i Mo KiHIIA BUITPOOYBAJIBHOT'O TEPMiHYy.

TakuMm YnHOM, Ha PiBHI YKPalHCHKOTO 3aKOHOIaB-
CTBA ITiJT Yac BUPIIIeHHA CIIPaB IIPO JOMAIITHE HACUJIb-
CTBO [OILIJBLHO 3aIIPOBALUTH KOJeEriajbHi 00T0BO-
PeHHA 3a yyacTi MpeACTAaBHUKiB: I'PpOMAaACBKMX Ta
comiambHUX CJay:K0; morimii, sKa 6 mpeacTaBiAIa
CYZy Bile0l0OKa3m; IPOKYpPaTypu, CyAIiB, aIBOKATIB,
OCKINBKY Iy:Ke BasKJINBUM € 3B’ 130K MiK ycima opra-
HizaligMu, AKi JOJIyYaroThCA A0 BUPIIIEHHS I[HOTO
OUTAHHS.

Iligx yac Takmx KOJEKTHUBHUX OOTOBOPEHBL CYIIi
MoTJi O ITPOIIOHYBATH B:Ke KOHKPETHi pillleHHs, aKi

€ HaMOiIbII JOUiMbHUMY Ta e(DEeKTUBHUMU B KOMKHO-
MY iHIWBiIyaJIbHOMY BUIAIKY.

A rako:x yKpail BaauBuM Oyso 0 3ampoBa-
IKeHHS B YKPaiHChKUX CyAax cueliaaisaIii 3 pos-
TJISAY CIpaB, IOB SI3aHMX i3 AOMAIIHIM HACHJIb-
creoM. Cymai mixg uac posrusazgy miel kareropii
CIIpaB IOBUHHI iHTYITMBHO po3ymiTu, um Bigdy-
IeTbCcs B TOMY UM iHIIOMY BHUIAAKY <«IIOBTOPHE
HACUJILCTBO» i BHANTH IIJIAX IJA PO3ipBaHHA KoJa
TaKOT'0 HACUJIBCTBA.

Kpim mworo, mojanwine pehopMyBaHHA KPUMi-
HaJIbHO-BUKOHABUOTO 3aKOHOJaBcTBa Mae (y pasi
3aCyMI:KeHHs 0co0u) mepenbauynuT MOMKJIUBICTEL IPO-
BeJleHHA IIporpaM A KPUBAHWKIB y IeHiTeHIIiap-
HUX YCTAHOBAaX, IO 3a0e3MeYNTh NOCATHEHHS METH
KPUMiHAJIBHOTO TOKApaHHSA — BUIIPABJIEHHS 3acy-
IKEeHNX, 3MiHYy MOZeJi iX mOBeNiHKM, HaBiTh IICUXO0-
JIOTIUYHY KOPEKIIio.
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